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2Q�6HSWHPEHU�����������3ODLQWLIIV�VHUYHG�:RUOG�:UHVWOLQJ�(QWHUWDLQPHQW��,QF��

�³::(´�� ZLWK� 5HTXHVWV� IRU� $GPLVVLRQ� �³3ODLQWLIIV¶� 5)$V´�� ZKLFK� UHTXHVWHG�

UHVSRQVHV�WR�ILIW\�VSHFLILF�VWDWHPHQWV��6HH�3ODLQWLIIV¶�5)$V��([KLELW�$���'HIHQGDQWV�

SURYLGHG�D�QRQ�UHVSRQVLYH�$QVZHU��³$QVZHU´��RQ�2FWREHU����������ZKLFK�UHOLHG�

RQ�RQH�JHQHUDOL]HG�REMHFWLRQ�IRU�DOO�ILIW\�VWDWHPHQWV��6HH�$QVZHU��([KLELW�%����7KH�

'HIHQGDQWV�IDLOHG�WR�GHQ\�DQ\�RI�WKH�ILIW\�VWDWHPHQWV�DV�WKH\�DUH�UHTXLUHG�WR�XQGHU�
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WKH�5XOH�LI�LQ�IDFW�WKH\�GHQ\�DQ\�RI�WKH�3ODLQWLIIV¶�5)$V���6LQFH�DYRLGDQFH�LV�QRW�D�

GHQLDO��WKH�5XOHV�DUH�FOHDU�WKDW�HDFK�VWDWHPHQW�PXVW�EH�GHHPHG�DGPLWWHG��

,,�� ::(�:$6�5(48,5('�72�5(6321'�72�3/$,17,))6¶�5)$6�

5HTXHVWV�IRU�$GPLVVLRQ�DUH�QRW�³GLVFRYHU\´�GHYLFHV�XQGHU�WKH�IHGHUDO�UXOHV��

,Q�WKLV�'LVWULFW��5HTXHVWV�IRU�$GPLVVLRQ�DUH�GHYLFHV�GHVLJQHG�WR�OLPLW�WKH�VFRSH�RI�

GLVFRYHU\�E\�IUDPLQJ�WKH�LVVXHV�RI�D�FDVH�WKURXJK�WKH�UHPRYDO�RI�XQGLVSXWHG�IDFWV�

IURP�DUJXPHQWDWLYH�GLVFRXUVH��6HH�&RQFHUQHG�&LWL]HQV�Y��%HOOH�+DYHQ�&OXE������

)5'���������'��&RQQ���������7��5RZH�3ULFH�6PDOO�&DS�)XQG�Y��2SSHQKHLPHU�	�&R���

����)5'������������6�'�1�<���������QRWLQJ�WKDW�5XOH����LV�QRW�D�GLVFRYHU\�GHYLFH��

EXW� LV�GHVLJQHG� WR� UHGXFH� WKH�FRVWV�RI� OLWLJDWLRQ�E\�HOLPLQDWLQJ� WKH�QHFHVVLW\�RI�

SURYLQJ�IDFWV�WKDW�DUH�QRW�LQ�VXEVWDQWLDO�GLVSXWH��WR�QDUURZ�WKH�VFRSH�RI�GLVSXWHG�

LVVXHV��DQG�WR�IDFLOLWDWH�WKH�SUHVHQWDWLRQ�RI�FDVHV�WR�WKH�WULHU�RI�IDFW���1HNUDVRII�Y��

8�6��5XEEHU�&R������)��6XSS�������'�1�<���������UXOLQJ�D�SDUW\�PD\�VLPXOWDQHRXVO\�

H[DPLQH� KLV� DGYHUVDU\� EHIRUH� WULDO� DQG� UHTXLUH� KLP� WR� UHVSRQG� WR� D� UHTXHVW� IRU�

DGPLVVLRQ� FRQFHUQLQJ� WKH� VDPH� PDWWHUV�� WKHUHE\� SURYLGLQJ� SUHFHGHQW� IRU�

DGPLVVLRQV�WR�UXQ�RQ�DQ�DOWHUQDWLYH�WUDFN�IURP�GLVFRYHU\���

3ODLQWLIIV¶�5)$V�ZHUH�SURSHUO\�VHUYHG�RQ�::(�DV� UHTXHVWV� IRU�DGPLVVLRQ�

DQG� WKHUHIRUH� KDYH� QR� UHODWLRQ� WR� GLVFRYHU\� VFKHGXOLQJ� RUGHUV�� 0F/DXJKOLQ� Y��

'UDFNHW�3URGXFWV�&R������)HG��5��6HUY���G�������'��0DVV���������UXOLQJ�WKDW�WKH�IDFW�

WKDW�QRWLFH�WR�DGPLW�IDFWV�ZDV�ILOHG�VHYHUDO�PRQWKV�DIWHU�UXOLQJ�WKDW�QR�GLVFRYHU\�

ZRXOG� EH� DOORZHG� GRHV� QRW� H[FXVH� D� SDUW\� IURP� UHVSRQGLQJ� WR� UHTXHVW� IRU�

DGPLVVLRQ�RI�IDFWV�EHFDXVH�YDOXDEOH�WULDO�WLPH�ZLOO�EH�VDYHG�DQG�EHFDXVH�QRWLFH�WR�

DGPLW� IDFWV� LV� QRW� GLVFRYHU\��� � 3ODLQWLIIV� KDYH� DOUHDG\� HQJDJHG� LQ� D� 5XOH� ���
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FRQIHUHQFH�DQG�D�VWD\�RI�GLVFRYHU\�KDV�QRW�LVVXHG���::(�LV�ERXQG�E\�WKH�5XOHV�RI�

&LYLO� 3URFHGXUH�� DQG� KDV� LJQRUHG� WKH� 5XOHV� DW� LWV� SHULO�� � ::(¶V� RQH� JHQHUDO�

REMHFWLRQ�LV�QRW�D�GHQLDO����&��:ULJKW�	�$��0LOOHU��)HGHUDO�3UDFWLFH�DQG�3URFHGXUH����

������ SS�� �������� ��G�� (G�� ������ �GLFWDWLQJ� WKDW� DQ� DIILUPDWLYH� GHIHQVH�� RQFH�

IRUIHLWHG��LV�H[FOXGHG�IURP�WKH�FDVH���

,,,�� 7+(�67$7(0(176�6+28/'�%(�'((0('�$'0,77('�

$��::(¶V�2QH�*HQHUDO�2EMHFWLRQ��

7KH� 'HIHQGDQWV� UHO\� VROHO\� RQ� WKH� ³REMHFWLRQ´� WKDW� WKH\� KDYH� QR�

UHVSRQVLELOLW\� WR� UHVSRQG� WR� 3ODLQWLIIV¶� 5)$V� EHFDXVH� WKHUH� LV� QR� RSHUDWLYH�

FRPSODLQW��RU�DV�5XOH����VWDWHV��D�SHQGLQJ�DFWLRQ��6HH�)HG��5��&LY��3�����D���³«IRU�

SXUSRVHV�RI�WKH�SHQGLQJ�DFWLRQ�RQO\��WKH�WUXWK�RI�DQ\�PDWWHUV�ZLWKLQ�WKH�VFRSH�RI�

5XOH� ���E����«�� �HPSKDVLV� DGGHG��� � +RZHYHU�� WKLV� LV� IDFWXDOO\� DQG� SURFHGXUDOO\�

LQDFFXUDWH�DV�WKH�&RXUW�VSHFLILFDOO\�GLG�QRW�PDNH�D�VXEVWDQWLYH�UXOLQJ�RQ�3ODLQWLIIV¶�

)LUVW�$PHQGHG�&RPSODLQW�DQG�3ODLQWLIIV¶�DFWLRQV�DUH�VWLOO�SHQGLQJ�������2UGHU��DW�����

Q����QRWLQJ�³«WKH�&RXUW�GHIHUV�MXGJPHQW�RQ�ZKHWKHU�VXFK�DOOHJDWLRQV�DUH�OHJDOO\�

VXIILFLHQW�WR�SHUPLW�WKH�FDVHV�RI�ZUHVWOHUV�ZKR�UHWLUHG�EHIRUH������WR�SURFHHG´���

,Q�IDFW��HYHU\�VLQJOH�RQH�RI�'HIHQGDQWV¶�FLWHG�FDVHV�UHO\�RQ�WKH�IDFW�WKDW�WKH�

FRPSODLQW�KDG�EHHQ�SUHYLRXVO\�GLVPLVVHG�RU�WHUPLQDWHG�RU�WKH�DFWLRQ�FRQFOXGHG��

)ULJHULR�Y��8QLWHG�6WDWHV��1R�����FY������������8�6��'LVW��/(;,6��������6�'�1�<��$XJ��

��� ������ �GLVPLVVHG� FRPSODLQW� SULRU� WR� GLVFRYHU\� UXOLQJ��� ,Q� UH� )ODVK� 0HPRU\�

$QWLWUXVW� /LWLJ��� 1R�� ���FY������� �����8�6��'LVW�� /(;,6� ������ �1�'��&DO��� 'HF�� ����

������ �GLVFRYHU\� GHQLHG� ZKHUH� WKH� FRQVROLGDWHG� FODVV� FDVH� ODFNHG� D� ILOHG�

FRQVROLGDWHG�FRPSODLQW�DQG�WKH�LQGLYLGXDO�FRPSODLQWV�KDG�EHHQ�GLVPLVVHG���*LIIRUG�
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Y��3XFNHWW��1R�������FY�������������8�6��'LVW��/(;,6��������(�'��&DO���$SU�����������

�GLVPLVVHG� DPHQGHG� FRPSODLQW� ZLWK� RSSRUWXQLW\� WR� ILOH� DPHQGHG� FRPSODLQW���

+DUGZLFN�Y��6HQDWR���1R���������������8�6��'LVW��/(;,6�������� �'��'HO���$XJ������

�������PRWLRQ�WR�GLVPLVV�JUDQWHG�LQ�SDUW�DQG�RSSRUWXQLW\�WR�ILOH�DOWHUHG�DPHQGHG�

SOHDGLQJV���%DQNV�Y��5RGJHUV��1R�������FY����������8�6��'LVW��/(;,6������� �0�'��

)OD���)HE������������ �GLVPLVVHG�FRPSODLQW� OHIW�QR�RSHUDWLYH�SOHDGLQJV���0DWKHU�Y��

)LUVW�+DZDLLDQ�%DQN��1R�����������������8�6��'LVW��/(;,6���������'��+L���$XJ������

�������VXPPDU\�MXGJPHQW�UXOLQJ�DQG�IRUPDO�FRQFOXVLRQ�RI�FDVH�UHPRYHG�SDUWLHV�

DELOLW\�WR�ILOH�DQ�DPHQGHG�FRPSODLQW�GXH�WR�UHV�MXGLFDWD�DQG�WKH�)HOGPDQ�GRFWULQH��

WKHUHE\�SUHFOXGLQJ�GLVFRYHU\���%DOODUG�Y��3HRSOH�5�8V�%RDUGLQJ�+RPH��1R�����������

����� 8�6�� 'LVW�� /(;,6� ������ �(�'�� 3D��� $SU�� ���� ������ �SHUWDLQLQJ� LQ� QR� ZD\� WR�

DGPLVVLRQV�RU�GLVFRYHU\�EXW�JRHV�WR�'HIHQGDQWV¶�ZLVKIXO�WKLQNLQJ�WKDW�WKH�&RXUW�

ZLOO�DW�VRPH�IXWXUH�SRLQW�GLVPLVV�3ODLQWLIIV¶�FDVH���*DUFLD�Y��,56��1R�����FY��������

�����8�6��'LVW��/(;,6��������'��&RO���0DU�������������VXEVWDQWLYH�MXGJPHQW�DJDLQVW�

WKH�FRPSODLQW�E\�VWULNLQJ�WKH�ILUVW�DPHQGHG�FRPSODLQW���0RRQ�Y��-XQLRXV��1R�������

FY�������������8�6��'LVW��/(;,6���������(�'��&DO���2FW�������������VHFRQG�DPHQGHG�

FRPSODLQW�GLVPLVVHG�SULRU�WR�UHTXHVW�IRU�GLVFRYHU\���'LHWULFK�Y��:LV��'HS¶W�RI�&RUU���

1R�� ���FY������� ����� 8�6�� 'LVW�� /(;,6� �������� DW� 
�� �(�'�� :LV�� 'HF�� ��� ������

�GLVPLVVHG�FRPSODLQW�SULRU�WR�GLVFRYHU\�UXOLQJ���

7KH�SULPDU\� FDVH� WKH�'HIHQGDQWV� UHO\�RQ� LV� ,Q� UH�)ODVK�0HPRU\�$QWLWUXVW�

/LWLJ��� 1R�� ���FY������� DW� 
������� � 7KLV� FDVH� LV� FOHDUO\� GLVWLQJXLVKDEOH� IURP�

�������������������������������������������������
�� $GGLWLRQDOO\� GLVWLQJXLVKDEOH�� +DUGZLFN� KDG� DQ� DFWLYH� VWD\� RI� GLVFRYHU\��ZKHUH� KHUH� WKH�&RXUW�
GHQLHG�'HIHQGDQWV¶�UHTXHVW�WR�VWD\�GLVFRYHU\�LQ�/DXULQDLWLV�DQG�WKH�SUHYLRXV�6WD\�ZDV�UXOHG�WR�QRW�
DSSO\�WR�WKH�/DXULQDLWLV�3ODLQWLIIV�E\�-XGJH�5LFKDUGVRQ��

Case 3:15-cv-01074-VLB   Document 368   Filed 01/17/18   Page 4 of 9



��
�

/DXULQDLWLV�EHFDXVH�LQ�,Q�UH�)ODVK�0HPRU\��WKH�FRXUW�GHWHUPLQHG�GLVFRYHU\�ZDV�QRW�

WLPHO\�EHFDXVH�WKH�FDVH�KDG�MXVW�EHHQ�FRQVROLGDWHG��WKH�LQGLYLGXDO�FDVHV�KDG�EHHQ�

WHUPLQDWHG��DQG�WKH�SODLQWLIIV�KDG�\HW�WR�ILOH�DQ�DPHQGHG�FRQVROLGDWHG�FDVH�LQ�WKH�

QHZO\� IRUPHG�DFWLRQ��)RU� WKHVH� UHDVRQV�� WKH�FRXUW�GHWHUPLQHG� WKDW�QR�RSHUDWLYH�

FRPSODLQW� H[LVWHG� ZKLFK� LV� YHU\� GLIIHUHQW� IURP� WKH� /DXULQDLWLV� FDVH� ZKHUH� WKH�

3ODLQWLIIV¶�)LUVW�$PHQGHG�&RPSODLQW�ZDV�VSHFLILFDOO\�QRW�GLVPLVVHG�LQ�WKH�&RXUW¶V�

����� 2UGHU�� ����� 2UGHU�� S�� ���� Q��� �GHOD\LQJ�PHULW�EDVHG� UXOLQJV��� 7KH� 3ODLQWLIIV¶�

RSHUDWLYH�FRPSODLQW�ZDV�DFWLYHO\�SHQGLQJ�ZKHQ�WKH�'HIHQGDQWV�UHFHLYHG�3ODLQWLIIV¶�

5)$V�DQG�UHPDLQHG�DFWLYH�WKURXJKRXW�WKH�'HIHQGDQWV¶�WKLUW\�GD\�UHVSRQVLELOLW\�WR�

DGHTXDWHO\�UHVSRQG��

%��::(�)DLOHG�WR�'HQ\�3ODLQWLIIV¶�5)$V��

,W�ZDV�DW�WKH�::(¶V�SHULO�WKDW�LW�FKRVH�QRW�WR�GHQ\�3ODLQWLIIV¶�5)$V��LI�D�GHQLDO�

ZRXOG�VTXDUH�ZLWK�WKH�IDFWV��6HH�<RXQJ�Y��/HRQ�������8�6��'LVW��/(;,6�������������

FY��������&6+���
�����'��&RQQ���-XQH�����������TXRWLQJ�&RKDODQ�Y��*HQLH�,QGXV���,QF���

����)�5�'������������6�'�1�<���������HVWDEOLVKLQJ�D�³IDLOXUH�WR�UHVSRQG�RU�REMHFW�WR�

D�GLVFRYHU\�UHTXHVW�LQ�D�WLPHO\�PDQQHU�ZDLYHV�DQ\�REMHFWLRQ�ZKLFK�PD\�KDYH�EHHQ�

DYDLODEOH´����::(�IDLOHG�WR�WLPHO\�GHQ\�WKH�3ODLQWLIIV¶�5)$V��DQG�LV�QRZ�ERXQG�E\�

WKH�UHVXOWV�RI�WKDW�FKRLFH��

::(�GLG�QRW�REMHFW�WR�WKH�3ODLQWLIIV¶�5)$V�EHLQJ�VHW�IRUWK�³VLPSO\��GLUHFWO\��

QRW�YDJXHO\�RU�DPELJXRXVO\��DQG�LQ�VXFK�D�PDQQHU�WKDW�WKH\�FDQ�EH�DQVZHUHG�ZLWK�

D�VLPSOH�DGPLW�RU�GHQ\�ZLWKRXW�DQ�H[SODQDWLRQ��DQG�LQ�FHUWDLQ�LQVWDQFHV��SHUPLW�D�

TXDOLILFDWLRQ� RU� H[SODQDWLRQ� IRU� SXUSRVHV� RI� FODULILFDWLRQ´�� +HQU\� Y�� &KDPSODLQ�

(QWHUV�������)5'���������1�'�1�<����������VHH�%RRWK�2LO�6LWH�$GPLQ��*URXS�Y��6DIHW\�
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.OHHQ�&RUS�������)5'���������:'1<��������'LHGHULFK�Y��'HSDUWPHQW�RI�WKH�$UP\��

����)5'�����������6'1<�������7��5RZH�3ULFH�Y��6PDOO�&DS�)XQG�Y��2SSHQKHLPHU�	�

&R�������)5'�DW������::(¶V�GHQLDO�ZDV�QRW�³IRUWKULJKW��VSHFLILF�DQG�XQFRQGLWLRQDO´��

%RRWK�2LO�6LWH�$GPLQ��*URXS�������)5'�DW�����5XOH����D���,Q�IDFW��LW�LV�HQWLUHO\�DEVHQW���

,WV�LQWHUSRVHG�REMHFWLRQ�ZDV�QRW�GLUHFWHG�DW�DQG�VSHFLILFDOO\�UHODWHG�WR�D�SDUWLFXODU�

UHTXHVW��+HQU\�Y��&KDPSODLQ�(QWHUV�������)5'�DW�����³*HQHUDO�REMHFWLRQV�ZLWKRXW�

DQ\�UHIHUHQFH�WR�D�VSHFLILF�UHTXHVW�WR�DGPLW�DUH�PHULWOHVV�´�,G����TXRWLQJ�'LHGULFK�Y��

'HSW��RI� WKH�$UP\������)5'�DW������� �::(¶V�JHQHUDOL]HG�REMHFWLRQ�� WKHUHIRUH�� LV�

PHULWOHVV��,G��

7KHUH� LV�QR�HYLGHQFH�WKDW�::(�PDGH�D�³UHDVRQDEOH� LQTXLU\��D�UHDVRQDEOH�

HIIRUW��WR�VHFXUH�LQIRUPDWLRQ�WKDW�LV�UHDGLO\�DYDLODEOH�IURP�SHUVRQV�DQG�GRFXPHQWV�

ZLWKLQ�WKH�UHVSRQGLQJ�SDUW\¶V�UHODWLYH�FRQWURO´��&RQFHUQHG�&LWL]HQV�Y��%HOOH�+DYHQ�

&OXE�� ����)5'����� ��� �'��&RQQ�� �������TXRWLQJ�+HQU\� Y��&KDPSODLQ�(QWHUV��� ����

)�5�'����������1�'�1�<����������VHH�DOVR�0RRUH¶V�)HG��3UDFW���S�������>�@>G@���,QVWHDG��

WKH� RQH� JHQHUDO� REMHFWLRQ� ZDV� SUHPLVHG� RQ� D� VNHZHG� YLVLRQ� RI� WKLV� FDVH¶V�

SURFHGXUDO�KLVWRU\�ZLWK�QR�OHJDO�EDVLV���::(¶V�$QVZHU�ZDV�NQRZLQJO\�LQDGHTXDWH�

DQG�ZDV�RQO\�LQWHQGHG�WR�IXUWKHU�VWRQHZDOO�3ODLQWLIIV¶�DELOLWLHV�WR�VHHN�UHGUHVV�IRU�

WKHLU� LQMXULHV��::(�FRXOG�KDYH�PDGH�DQ\�REMHFWLRQ��WKHQ�SURFHHGHG�WR�GHQ\�WKH�

5)3¶V�LI�DSSURSULDWH��2I�FRXUVH��LW�LV�3ODLQWLIIV¶�FRQWHQWLRQ�WKDW�WKHUH�FDQ�EH�QR�JRRG�

IDLWK�GHQLDO��

,9�� &21&/86,21�

)RU�WKH�UHDVRQV�VWDWHG�DERYH�WKH�5)3¶V�VKRXOG�EH�GHHPHG�DV�DGPLWWHG��

�
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'DWHG��-DQXDU\�����������

5HVSHFWIXOO\�VXEPLWWHG��
�

�V��.RQVWDQWLQH�:��.\URVBBBB�
.RQVWDQWLQH�:��.\URV��(VT��
%DU�1R��FW������
.<526�/$:�2)),&(6�
���0LOHV�5RDG��
+LQJKDP��0$��������
7HOHSKRQH������������������
)DFVLPLOH����������������
NRQ#N\URVODZ�FRP�
�
$QWKRQ\�0��1RUULV��(VT��
.<526�/$:�2)),&(6�
���0LOHV�5RDG�
+LQJKDP��0DVVDFKXVHWWV�������
7HOHSKRQH�����������������
)DFVLPLOH�����������������
DQRUULV#N\URVODZ�FRP�
�
6��-DPHV�%RXPLO��(VT��

� %280,/�/$:�2)),&(6�
� ����)DLUPRXQW�6WUHHW�
� /RZHOO��0DVVDFKXVHWWV�������
� 7HOHSKRQH�����������������
� 6-%RXPLO#%RXPLO�/DZ�FRP�

�
%UHQGHQ�3��/H\GRQ��(VT���
722+(5�:2&/�	�/(<'21�//&��
����WK�6WUHHW��
6WDPIRUG��&RQQHFWLFXW�������
7HOHSKRQH�����������������
)DFVLPLOH���������������
%/H\GRQ#WRRKHUZRFO�FRP�

�
� (ULFD�&��0LUDEHOOD��(VT��
� 0,5$%(//$�/$:�//&�
� ����%R\OVWRQ�6WUHHW���WK�)ORRU�
� %RVWRQ��0DVVDFKXVHWWV�������
� 7HOHSKRQH�����������������
� )DFVLPLOH�����������������
� HULFD#PLUDEHOOD//&�FRP�
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�
� 5��&KULVWRSKHU�*LOUHDWK��(VT��
� *,/5($7+�	�$662&,$7(6�
� ����-HIIHUVRQ�$YHQXH��6XLWH�����
� 0HPSKLV��7HQQHVVHH�������
� 7HOHSKRQH�����������������
� )DFVLPLOH�����������������
� FKULVJLO#VLGJLOUHDWK�FRP�
�
� &RXQVHO�IRU�3ODLQWLIIV��

�
�
�
�
�
�

� �
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