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VDQFWLRQVOLQUMWXBDWH R Q $XIJXVWRQO\GD\V DIWHU 30DLQWL
ILOHG WKHLU &RBSORLORWLRQ IRW6EDQWWLRQ S0HPR™ ([

3ODLQWLIIV UHFHLYHG WKV V& RKQMWHHOU EINIRRRVH: (GLVFRYHU\ k
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SODFH DQG EHIRUH D 5XOH | &RQIHUH QFHKIHKOHBWENHHD FRQ
/JHWWHU~ SURYLGHG D ODXQGU\ OLVW RI GLVSXWHG OHJDO
::( EODQNHWO\ FODLPHG ZHUH VDQFW#HRQD ELGH BRI HDBD\L VRIUY D
&RPSODL®WKH )LUVW /HWWHU IDLOHG WR GHWDLO WKH V!
&RXQVHO FRPPLWWHG ZDUUDQWLQJ VDQFWLRQV RWXKHU WKI
3O0DLQWHWVSYRQWRGWKLY QRZ H[SHFWHG DERVYRVBIIWDFWLE E\
VXEVWDQWLYH GLRRJPBWPKHQW® LVVXHV RI IDFW

1IRWDEION)LWVW /HWWHU LV PRUH DNLQ WR DQ DQVZHU V
PRWLRQ IRU VD\QHFRW.IRGQIVWR UHEXW 30DLQWLIIV$ HRLOHIDO R (
GHWD VDIQFW LR QD KBDWGFRIO UG AHV SODLQWLIIVY] &RXQVHO UH
WR (TV UHEXW W30DM. QWRXEVWDQWLYH DOQOIWIBRQRQXVRU\ DQG
DUJXPHQWDWLYH VWD WHPAHBN P QG GLVWRUW VEKRHP SOWDH PV D
&RPSODRQ®, &2 RVH 6WDWWBEHOR'NW 1R ::(TV RSLQLRQV
SURYLGH QR VXEVWDQWLDO EDVLV IRU VDQFWLRQV RU QRW
30DLQWLIIVY] &RXQVHO

3HUKDSVY DWWHPSWLQJ WR UHPHG\ LVQVSEKDXWWHVYV DOOHJ
30DLQWLIIV] &RXQVHO UHFHLYHG PQRGMHQWQRRV SKHIVRH VD
ZKHQ( VHQW D VXSSOHPHQWDO HPDLO WR WK H WW B WK/RH\QMH (
OLVWLQJ SXUSRUWHG 3UHOHDVHV" ZKLFK ::( FRQWHQGHG SI
FODLBPNMAHPR ([ 7KLV VHFRQG OHWWHU &6HFRG@®/ /BIWWYBIFIK

UHIHUHQFHGVUIDRWDYUBRKHGKOO UHOHDVHER QG UWRKYXWMRQV

,Q IDFW ::( VRRQ UHIXVHG WR FRQIHU SXUVXDQW WR 5XOH I REOLJD’
GLVSXWHG 5XOH I VFKHGXOH ZLWKRXW 6HMVKHQBWW MRKGH GCRBNVEO QWD W I
(ULFD & OLUDEHOOD 3'HF =~ °
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3ODLQWLIIVY] &RXQVHO VRXJKW WR YHULI\ WKH YHUDF
UHJDUGLQJ WKH DOOHJHG UHOHDVHV E\ UHTXHVWHQFHK®UHGTL
GRFXPHM¥V DW+RZHYHU ::(TV &RXQVHO SURPSWO\ UHIXVHG
UHOLHG XSRQGMH\VEBLDWHWBODLQWLIIVY] &RXQVHO QRWLQJ ::(TV
WR UHO\ XSRQ VSHFLILF SURYLVLRQV LQ D FRQWUDFW LW IL
FRPSWH DQG XQUHGDFWHG FRSLHV RI WKRVH FRQWHEBEFWYV W
'HF DW 7KH 6HFRQG /HWWHU DOVR GLG QRW GHVFULEH ZKDW
FRQGXFW ZDV DOOHJHG UHJDUGLQJ WKH UHOHDVHYVY RWKHU V
UHOHDVHWD WHWMLBIYT FODLPV VKRXO& EH GLVPLVVHG

:( WKHQ ILOHG WKLV ORWLRQ2ZRNMREBPIQQFWZRWK RQWLUHO\
QHZ VSHFLILF DFFXVDWLRQV ZKLFK 30DLQWLIIVY] &4RXQVHO Z
QRWLFH IRU DQG ZKLFK DOOHJDWLRVMHWUR) XRS/XAES/WHHMV LDDMA
ORWLRQ IRU 6DQFWLRQVORMWRQR :( DWWDFKHG WKH WZR |
HYLGHQFH RI FRPSOLDQFH ZLWK 5XOH QRWLFH UHTXLUHEF
GLVWLQFWLRQ EHWZHHQ WKH /HWWHUV DQG WKHGORWLRQ P
XSKROG 5XOH 1RWLFH JRAXDURM? HRZ@LVY VW /B BHRR QG
/I HWWHU

2 (fV FRQWLQXHG YH[DWLRXV XVH RI VDQFWLRQV PRW
OLWLIJDWLRQ WDFWLF DQG DV DQ LPSURSHU YHVVHO WR DUJ

FDVH ZDUUR@QW \QRMQLDO RI LWV PRWLRIEPHIEBRIDLWKBDUWLFXO

$V ZLOO EH GHWDLOHG PRUH VSHFLILFDOO\ LQ 30ODLQWLIIVY] 2SSRVLWL
/DXULQPDWH V::(TV GLVWRUWLRQ RI 30ODLQWLIIVY] FODLPV WR QRW RQO\ VI
&RXQVHO EXWWRIGGHVYVRLIODLQWLIIVY] FODLPV IDLOV WR DFFRXQW IRU 3C
UHOHDVHV ZHUH IUDXGXOHQWO\ REWDLQHG DQG WKHUHIRUH YRLG (9
VHFRQG QRWLFH IRU VDQFWLRQV LV H[SOLFLWO\ IODZHG
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EDVHOB¥¥XVDWLRQV DQG LPSRVLWLRQ RI FRVWV DQG |
UHVSRQGLQJ WR ::(fV PHULWOHVV PRWLRQ
., 7+(675,&7 /§+ 67$1'$5' 72 ,0326( 6$1&7,216

5XOH VKRXOG QR® WR &LVH LVVXHV RI OHJDO VXIILF
SURSHUO\ FDQ EH GLVSRVHG RI E\ PRWLRQ WR GLVPLVV
VWDWHPHQW RU PRWLRQ IRU VRPRDID WKHXTHPHRWY 3HUPHL
7HFKV ,QF) 5 ' -1 < BODWAFOWKH 3/LJHU , QF
) 5 6 ' 1 < FRXUW GHQLHG WKH GHIHQGDQW YV VDQFV
WKDW W $IUMHO PRWLRQ IRU VDQFWLRQV ZDV QRW WKH DSSURS
RU IDOVLW\ RI DOOHJDWLRQGMDWQ WKMUFRRPSOBROBLHYV VXFK

GLVPLVVDO VKRXOG EH GHQLHG JLYHQ WKH OLPLWH&HKBHIDFW XL

H J'DURZVNL Y 'RMHZRGDHDY 036 o DW '
&RQQ $XJ TXRWLQJ ODQGDULQR Y HBQG&PIYLQR G
&LU 3>T@KH 'LVWULFW &RXUW VKRXOGSHHFWI KB WA XUHWIREX
WROOLQJ LVVXH RQ GHIHQGDQWVY PRWLRQ WR GLVPLVV’ 8

WKXV KHDYLO\ GHSHQGHQW RQ WKH IDF\WHFRIGMIHREDD HP RW GF
WR GLVPIGVNXRWLQJ $IDOD Y /RRNV *UHDWFSHUYV IOF
DW ("1 < -XO\

)XUWKHU 5XOH VDQFWLRQRQRD\DEHHERSRPHGUHVSRQVI
WR IULYRORXV SOHDGLQ3IWKH@DBHIH BRB QRW LQWHQGHC
PHFKDQLVP IRU LPSRVLQJ VDQFWLRQV IRU DQ\ DQG DOO LPS
FRXQVHO GXULQJSOWWEIDWHBQQGHP &RUS Y )DLUFKLOG ,QG.

)5 6 ' 1 < UHYTG) G G &lU
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7KH 5XOH LV 3QRW LQWHQGHG WR FKLOO DQ DWWRUQH\Y
SXUVXLQJ IDFWXDO RU ©&HHIRW HVKRIRYEHWVVRU\ &RMHKRLWWHH RC

DPHQGPHQWY WR 5X0OH

6R ORQJ DV KLV SOHDGLQJV PHHW WKH WHMNVQRWHDVRQI
LQWHUSRVHG IRU ZKDW WKH DPHQGPHQW LGHQWLILHV DV
WKDW LV WR VD\ FRXQVHOYV DFWLRQV DUH QRW D GLO
GHVLJQHG VLPSO\ WR GHOD\ KDUDVV RU FDXVH KLV D¢
H[SHQ¥WDQFWLRQV DUH QRW ZDUUDQWHG ’

OFODKRQ Y 6KHDUVRQ $PHULFDQ ()SEBHVV ,QF &LU
LOQWHUQDO FLWDWLRQV RPLWWHG

1RWLFH WR WKH UHFHLYLQJ SDUW\ LV QHFHVVDU\ IRU
VDQFWIBRIGIN6 WUHHW (DVI ,QF Y)&BHUWRN G &LU

S QDFFRUGDQFH ZLWK SULQFLSOHV RI GXH SURFHVV DQG

VXEMHFW RI D VDQFWLRQV PRWLRQQPWRMWWKH HLYH VS

FRQGXFW DOOHJHG WR EH VDQFWLRQDEOH DQG WKH VYV
FRQGXFW ZLOO EH DVVHVVHG DQG DQ R®SRKIDNWKXQLW\ W

PDWWRMG /DSLGXV 6 8 Y)9BQQ G &LUVHH
DOYRG 5 &LY 3 F  2Q0\ FRQGXFW H[SOLFLWO\ UHI
LQVWUXPHQW GRWYNBURQFWLRQDEOBDUN 0JPW ,QF

) G DW LQW H U Q B D UNR RIBPIMWWL\R G

$EVHQW H[SOLFLW QRWLFH RI VSHFLILF FRQGXFW VDQFV
SDUWLFXODUO\ ZKHUH WKH DOOHJHG DFFXVDWLRQMsDUH XQ°"
VHH DOVR IRYDN Y KRODOHYS8QLY : DW '&RQQ
1RY UHIXVLQJ WR GLVPLVV FDVH DV VDQFWLRQ ZKHQ S
Rl SRVVLEA@ARQWH Y&L&BREPD%WRWWOLQJ RWRN R/) BHZ <
&RQQ UHIXVLQJ WR GLVPLVV FDVH LQ IDFH RI PXOWLS

330DLQWLII ZDV QRW SXW RQ QRWLFH WKDW IXUWKHU GHOD\
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GLVPLVVDO DQG 'HIHQGDQWYV KDYH QRW GHPRIHWKEGDLWHG
30DLQWLII V GHOD\ LQ VXEPLWWLQJ GLVFRYHU\’
.y, $5*80(17

$ 2:()DLOV WR 3URYLGH 3URSHU 1RWLFH 3XUVXDQW WR 5:

STV )LUVW /BVOVHWR SUR YL 6 HH Y FS@RHLSH BLQ G FW

$OWKRXJK WLWOHG D 35A@H LUYRWIHRQVHW VHQW WR 30DL
LV IDU GLIITHUHQW IURP ::(fV ILOHG EGRWERPHIRW &BQFEMHR Q'
ORWLRQ 7KH )LUVW /HWWHU ZDV QRWKLQJ PRUH WKDQ D FRQ
&RPSODLQW DQG IDLOHG WR SURQDER® HY $REEDOKR QD O F W
6KHDUVRQ $PHULFDQ ([SUHVW D@F ::(fV EURDG GLVDYRZL
30DLQWLIIVY &RP SO DILHQH IWVEKR}RXIW LLRAQV R1 IULYRORXV FODLP
WR UHDVRQDEO\ LQYHWWLJDMR MKH HPIOL¥LWRUWSHUEH QLFH
FRQGXFW UHTXLUHGIRYBN®WEDVI ,0F Y SKBUWMRN  $V VXFK
30DLQWLIIVY] &RXQVHO ZHUH SXW RQ QRWLFH WKDW ::( GLVDJ
DQG QRWKLQJ PRUH

(T V 6HFRQG /HWWHIR YDHEB\O R\ FHHVWHUMOHFLIL F
FRQGXFW

:( VHHNV WR UHBOHRQVHV WKDW LW UHIXVHG WR SURYL(
HYLGHQFH RI 30DLQWLIIVY] &RXQVHOYfV IDLOXUH WR UHDVR
FODLPV +RZHYHU WKH SURYLGHG VHFWLRQV RI VRKIH UHOF
30DLQWLIIV WR DVVHVV WKH YHUDFLW\ RI ::(TV DVVHUWLR(
FRQGXFWLQJ GLVFRYHU\ QRW UHDVRQDEO\ OLNHO\ WR OHDC
FODLBMHAHEF DW ~ 6LQFH 30DLQWLIIV VSHFLILFDOO\ DOOHJH

UHODRQV ZLWK WKH 30DLQWLIIV DUH EDVHG LQ IUDXG ZKLF
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DQ\ UHOHDVHV VLJQHG EHWZHHQ WKH 30DLQWLIIV DQG ::( Z
&RXUWYTV DQDO\VLV Rl WKHARRES /DA RMQFMOD L.P DQE & 2
&DVH 6 WH@MIOOHJILQJ DQ\ VXFK FRQWUDFWY DUH YRLG DV DJ
ODZ ::(fV UHIXVDO WR SURYLGH WKH UHOHDVHV VKRZFDVF
VHQGLQJ WKH VDQFWLRQV OHWWHUV DQG XOWLPDWHO\ ILOL!
30DLQWLIIVY] &RXQVHP®SWQWRDEXOO\ GLVPLVVDO WKURXJK D!
WDFWLF

)XUWKHU ::(fV UHOLDQFH RQ VXFK UHOHDVHV DW WKI
XQUHDVRQDEOH JLYHQ 30DLQWLIIVY] FODLPV RI IUDXG DV ¢
HVWDEOLVK WKH H[WHQW RIRQ@XFW KERR®HIARXFG HVWDEOL
PHFKDQLVPV SURWHFWLQJ 30DLQWLIIVY] FODLPV I6RFA ::(V
'RPH 3DWHQW / 3 Y 3HUPHDEOH) BHFKDWQQWH 3IL]JHU ,QF
) 5° 'DURZVNL Y :RMHZRGD DW 7KHVH UHIHUHQEH{(
UHOHDVHV GR QRW SURYLGH HYLGHQFH RI VDQFWLRQDEOH FF
GLIIHUHQFH RI RSLQLRQ RQ VXEVWDQWLYH LVVXHV LQ WKH
LVVXHV Rl PDWHULDO IDFW OHIW WR EH UHVROYHG

% _:(1V 8OVXEVWDOWLDWHG)DPEOXWRWIRIHIH 6DQFWLRQDE
&ROGXFW

2 (fV LQFUHDVLQJO\ DVFHUELF DQG VDQFWLPRQLRXV SUR

WR VXEVWDQWLDWH LWV DFFXVDWLRQV 7TKH GLVWRUWHG
ZHDYHV WKURXJKRXW LWV SOHDGLQJV VKRZFDRBWYWUQ(TV
PDQLSXODWH WKH &RXUWTTV DQDO\VLV DQG VKRXOG EH FDUH

LOQDFFXUDFLHV LW SURFODLPYV DV IDFW
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1R OHVVHU VDQFWLRQV KDYH EHHQ LPSRVHG LQ WKLV F
&RQVROLGDWHG &DVHV DQG ::( KDV QRWGNKWDEQLUKWGEG IO
GLXSYHG WKHRULHV RI IDFOWLDWGEGIIOWDEDYH SHUIRUPHG UH
LQYHVWLIJDWLRQ LQWR WKH 1DPHG 30DLQWLIDAM GBWDRW X
PRUH IXOO\ EHORZ

:(TV DEFXVDWLRQV RI SODJLDULVP LV QRW VDQFWLROQI
3ODLQMERPSODLQW UHO L$HVUWYRWVDR BHRIUP° ROOHJDWLRQV
PDGH LQ WHKINWIXFF1 )/ OLWLIJDWLRQ &HUWDLQ VHQWHQFEHYV
7KRVH &RPSODLQWY DUH QR W MIKK RAX B F\M ER/Q RD QF-R SWR W K |
UHOHYDQW PMHEB\XWLBRH LQ WKH VDPH PDQQHU WKDW OLWI
GHYHORSHG E\ ODZ ILUPV IRU WKHLU RZQ XVH RU SXEOLVK]I
JHQHUDO DUH RIWHQ XWLOL]JHG LQ SDUDOOHO OLWLJDWLRQ
GLVFORVH KXQ®RUHGERMRINM  IRU VDOH IRU XVH LQ OLWLJDWLI
3$P-XU 30HDGLQJ DQG 3UDFWLFH’ ZKLFK DFFRUGLQJ WR WK
JLEUDU\ DW (PRU\ 8QLYHUVLW\ FRQWDLQV 3 VDPSOH OLWLJI
DQVZHUV DQG PRWLRQV' 'HIMQGOQWVQRRERGXWWLRQ E\ HI
DVSHUVLRQ XSRQ RSSRVLQJ FRXQVHO DV DQ REIXVFDWRU\ V
SUHIHUHQFMORU LQV

QGHHG WKH YHU\ FDVH FLWH&EXQHYH BB QWSULVH )L QD
6HUYLFRV ,Q 5" ' 0LQQ VWAMHV 321 FRXUVH FRS\LQJ LW
QRW LQKHUHQWO\ SUREOHPDWLF ,QGHHG WKH JHGHUDO 5Xu
IRUP FRPSODLQWYV IRU FHUWDLQ W\SHV RI FODLPV DQG LW :

IRU D SODLQWLII WR FRS\ RQH RI WRBRNRIPIRIPMQWKHQ GUDIWL
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:KDW LV UHOHYDQW LV ZKHWKHU DOOHJDWLRQV RI IDFW |
DQG 127 WR WKH LQVWDQW FDVH ZHUH FRSLHG DQ@&HVKDW L
&RPSODLQW LV QHFHVVDULO\ OHQJWK\ LQ RUGHU WRWIURYLG
WKH 30DLQWLIIV FODLPV DQG WR VHW IRUWK LQ WKH &RPSO
WKH UHDVRQV ZK\ WKH Y DUWLLRDXWVD 8GHIARWHY RDVVHUWHG E\
'HIHQGDQWY DUH QRW DSSOLFDEOH 7KH OHQJWK RI WKH GRF
W\SRJKIDFDO HUURUV ZKLFK KDYH DOUHDG\ EHHQ FRUUHFWH
&RPSODLQW 7\SRJUDSKLFDO HUURUV VXFK DV FDOOLQJ D
QHLWKHU D 3IUDXG XSRQ WKH FRXUW’  QRU WKH SURSHU JUL
GUDPDWLF K\SHUERWHOLYDDQV VQWHXODWLQJ WKH UDWLQJV LC
SURGXFWLRQ EXW KDV QR SURSHU SODFH KHUH

7KWHOH¥FREWRQ WKUHDG LQ WKH 1)/ &RPSODLQWYV DQC
LV WKDW ERWK WKH 1() N@R¥YGA QUKHKKOO ZHOO WKDW WKHLU S
VXIITHULQJ VLIJQLILFDQW RQ WKH MRE LQMXULHV VRXJKW WR
WKHLU SHUIRURGWWHWWR KHHLU UHVSHFWLYH EDWWOHJURXQGYV
UHFNOHVV LQGLIIHUHQFH WR7W K H :K ROQQ/G WKKI) ARV DOVR VKDU
GXRIXV GLVWLQFWLRQ RI XWLOL]LQJ PHGLEDO SURIHVVLRQDO
O\QFKSLQV LQ D VFKHPH WR H[WUDFW WKH ODVW GURS RI
SHUIRUPHUV LQ GHILDQFH RI UDWLRQDO PHGLFDO FULWHUL
VXEMXJDWHGWNKH WIXIHLU HPSOR\HHV LQ WKH SXUVXLW RI S
VOXUV FDVW XSRQ RSSRVLQJ FRXQVHD Q@G OMK FKHOIU Y KWKHRD/BIL

WKH GDPDIJHFRQYGEBWVHG
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2 (TV XVH WURZQ Y $PHULSULVH )LQDQFLDY SHUYLFHV

oLQQ WR ZDUUDQW VDQFWLRQV LQ WKLV FDVH VKRZV
VWDQGDUG DQG IXUWKHUV 30DLQWLIIVY DUIJXPHQW WKDW
WKH UHFRUG WR PDNH 10D 3ILDRAP SRWIHVGHF BQWWLRQV VLQF
SODLQWLII IDLOGHGHWIRGBQRMLWKH IDFWV DOOHJHG KDG DQ\
GHIHQGDQW LQ a(DVOMWDVH +HUH 30DLQWLIIV KDYH GLUHF
IDFWV RI WKHLU FDVH WR WKH FODLPVY DOOHJHG DJDLQVW ::(
ZLWK WKH 1)/ FRQFXWVIERGKFDD/MNY LQFOXGH WKH IDLOXUH R
WKH 30DLQWLIIV RI WKHLU LQMXULHV WKH IDLOXUH WR WU
IDLOXUH WR GLVFORVH ::(TV IDLOXUH WR SURWHFW WKH KHD(
ZD\ 30DLQWLIIV KD@& DRYXKQWDWR®RQ IRU WKHLU DOOHJDWLRQ
¢ , G

$00 RI WKH FDVHV ::( FLWHVY WR UHODWLQJ WR VDQFWLF
WKH GXSOLFDWLYH ODQJXDJH WKDW LV VDQFWLRQDEOH EX
SODXVLEO\ VXSSRUWUWKHMAFIOOLPEUR/& ¥ $P IDWJIO %DQN
1R FY -5* 86 'LVW /(;,6 (' 7H[ -XQWHH
DOVR 'HO *LXGLFH Y 6 $ & &DSLWDIXRODQDJHPRBQAV 'UX&N
1(;,6 "1 - )HE RVLPS VDQFWLRQV IRU IDLOLQJ WR
WKH IDFWXDO EDVLV IRU WKH DOOHJHG FODLPV +HUH 30
VXSSRUWHG WKHLU FODLPV DV WKHLU &RPSODLQW GHPR
VXEVWDQWLYH GLVSXWHYV ::( VHHNV VWODRVOBOWLWHNOILWKURWLIR !
3ODLQWLIIVYT DELOLW\ WR 3SODXVLEO\ VXSSRUW WKHLU FODI

WULHU RI IDFW QRW DVBURG HGHW BIQFELBERQIGRQ//& Y $P 1DWY
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%DON RILRH[ FY  -5% 86 'LVW,6/(; (' 7H[ -XQH

VHH DOVR ODFOLOODQ ,QF Y $PHULFDQ fSUHVV &R
UXOLQJ WKDW D IDLOXUH WR VDWLVI\ 5XOH E fV SDUWLF
VXSSRUW VDQFWLRQV 35XOH UHTXLUHV WHDIDE X BWO RB HHW
FRPSO\ ZLWK WHFKQLFDO SOHDGLQJ UHTXLUHPHQWYV’

'HIHQGDQWYV IDLOXUH WR GLVWLQJXLVK EHWZHHQ D 3&F
$FWLRQ’

"HIHQGDQWY KDYH IDLOHG WR GLVWLQJXLVK D 23&RXQW’
7TKHLU 5XOH GHFODUDWWRQ&RXKQYWVUHY DKW ;,9 DPRXQW
SURYHUELDO WHPSHVW LQ WKH WHDSRW VR IDU IURP WKH (
VDQFWLRQ 6WDWHPHQW RI WKH IDFWXDO EDVLV RI D 3FODLP’
ZKLFK VXSSRUWYV LW DUH IDU GLIRHUH®&RMD XV R PRGIREWE®QW LR

DOG OLOOHU YHGHUDO 3UDFWLFH DEHEWURBHG XUMQ G LFOL\OH VG F

WKHUHLQ

W LV D IDFW WKDW WKH 'HIHQGDQWYV KLG NQRZOHGJIH
30DLQWLIIV ZRUNSODFH E\ | DXQUQBWERG RMM WRHNSHODFH DQ!
IUDXGXOHQWO\ GHVLIJQDWLQJ WKH 30DLQWLIIV DV 3LQGHSHC
ZRXOG EHOLHYH WKDW 26+$ GLSHZR WHP\8 SOKDW WKH LQWHQW
FODVVLILEFDWLRQ GHSULYHG WKH 30DHQW XIQV RQ WHIH K LZIKX\C
KDYH VHUYHG WR LPSURYH WKHLUDQ@RB U NIKGHIU HF IFRQUGHL VOLHRQAH (
OLNHOLKRRG Rl WKH VHYHUH LQMXULHV WKH\ VXFIKINGVZKLO
QRW D 3FDXVH RI DFWLRQ~ EXW DQ DOOHJDWLRQ RILRYQD®HQW
DFWV RI WKH 'HIHQGDQWYV ZKLFK SHUPHDWH WKHLU GHDOLQ.

WR VXEVWDQWLDO HTXLWLHY DQG GHIHQVHYV LQ 30ODLQWLIIV
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7KH.RPSODLQW MWV LQ WIRKYWDP M/KIBDWHIHQODQR V
IDLOHG WR FRPSO\ ZIHWKLMIKH HRWA RH WKH )DPLO\ OHGLFDO I
ZKLFK HYHQ WKH 'HIHQGDQWY UHFRJQL]JH GRHV SURYLGF
LQGHSHQGHQWO\ HQIRUFHG FDXVH RI DFWLRQ DQG DZDUG RI
W LV YHU\ UHOHYDQW LQ DVVHUWLQJ WKW HY$  CGBR¥H RKRF
WKH LQWHQWLRQDO FRQFHDOPHQW RI UHTXLUHG QRWLFHV E
IRU GRLQJ VR EHARQFOIO®WEHQW Rl WKH QRWLFH UHTXLUHG E\
WKH VWDWXWH RI OLPLWDWLRQV 'BFRR P IWRMURRIF HDGHPUHDON (
E\ D SDWWHUQ RI DFWLYLW\ LQYROYLQJ LGHQWLFDO DFWLR
UHTXLUHPHQWY GHPRQVWUDWHY QHIDULRXV LQWHQW
'KHQ LQLWLDOO\ IDFHG ZLWK WKH LQFRUUHFW FRQWH
DVVHUWLQJ D *SULYDWH RIEXMH 2BH H PWIGRBXQWRMNQYHO
ZURWH WR 'HIFRBQWQMO/ WR DVVXUH KLP WKR® ZDV GRWWWKH
%RXPLO ZURWH WR $WW\ OXHOOHU UHSUHVHQWLQJ 'HIHQGD
7KHUH LV QR FODLP IRU SULYDWH$GIQHROWHRRHQW RI 26
26+$ YLRODWLRQV PD\ EH XWLOL]JHG LQ QXPHURXV FRQWF
\RX 5HDOL]H
$JDLQ RQ DV SDUW RI D  SDJGIXBEMH UHWR GVGW
LQIRUPHG E\ $WW\ %RXPLO WKDW
$V SUHYLRXVO\ GLVFXVVHG WKHUH LV QRHPGIMW IRU D SU
RI 26+%$ LQ WKH &RPSODLQW ,I \RX LQVWHDG UHIHU WR
SDUWLFXODU 3&RXQW’ WKH FDSWLRQ LV QRW DQ DOOHJI
DV \RX SUHVXPDEO\ NQRZ PD\ EH XWLOL]JHG LQ PDQ\ FRQ
RWKHU DOOHJDWLRQV DQG QWRHQMWI OEWWKFHREORWE&KFW R
SDUW\ , ZLOO GLVFXVV WKH PDWWHBRKIQWKE BDFROIGSWLRQ
ZH ZLOO LQIRUP \RX FRQFHUQLQJ ZKHWKHU D PRUH GHVI
ZDUUDQWHG 7KDW VDLG ZH FDQ ILQG QR 5XOH ORW

DQR\ZKHUH RYHU WKKRAFUWEFLOQ D FDSWLRQ ZKLOH LJQRL
VXEVWDQFH RI WKH DOOHJDWLRQV
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$GGLWLRQODODQWRIXQYHO DJUHHG WR GLVFXVV DPRQJ W
SRVVLEO\ EHWWHU JURXSLQJ RI WKH DOOHJDWLRQV DQG
&RPSODLQW RDYBIQUHHG6WKKHIHUHQFHY DQG WKH 1/5% UHIH!
PRUH SUHFLVHO\ UHIOHFW WKHLU S200/S R X B SIRU WIK®J FIR®S B D
GHPRQVWUDWLQJ D FRQVLVWHQW F R>XDUFWH ROMEXRH J RVOK 1 Ul K
OHJDO WKH®R WK )$& WKRXJK WKH ZOLFWLERYXQEDHBKY DUH
RUJDQLKB® FKDQJHG WKH DOOHJDWLRQVHWKHPYOWYHXHUHF
UHTXHVWHG WR LGHQWLI\ WKDW SRUWLRQ RI WKH &RPSODLQV
1/5% YLRODWLRQV ZHUH DVVHUWHG DV D SULYDWW UKW RI
UHIXVHG WR GR VR MXVW DV WKH\ KDYH UHIXVHG WR WKLV
SFRQWUDFWV' ZKLFK WKH\ DOOHJHHRQDWLWXWH 2UHOHDVHYV

$V ORQJ DV D &RPSODLQW DVVHUWY VRPH FRJQL]DEOH FI
OHJDO WKHRU\ XBEWHFWQRW GLVPLVVDO HYHQ LI GHHPHG 3
PHWKRGRORJ\ 'L3DROR ODFK :RUNV /WG 9 3UHVWLJH (TXL

'& 1< 'HVSLWBYLQJ ORQJDEBHB I|WRKPH DERYH
FRPPXQLFDWLRQV WKDW 1/5$%$ DQG 263 BDVYG K NHGL R @ \D Z#HSWH Y
FDXVH Rl DEWWROWDWKHU DV VXSSRUKH QHI MGG BWNVHKHUH PL’
WKH &RXUW E\ LQVLVWLQJ WKDW 230D L@Q@MIWIM YW ROZVHO &
$SFWLRAFNHW 'REFXPHQW SDJH

JLNHZLVH DV ZDV HISODGIHBOWRZKLFK RXJKW WR EH RE
ERWK IURP VLPSOH ORHDE DQIGRE MEKOHD LRV3ODLQWLII KDV DVV
D YLRODWLRQ RI WKH )0/$ *EHIRUH LW ZDV HQDFWHG  $WW\ ¢

OHWWHU RI WR $WW\ OXHOOHU QRWHG
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‘H KDYH PDGH DEDFUMPHQW FODLPV <RX FDQQRW SRLQW |
KDYH QRW 3HUKDSV \RX ZHUH QRW DZDUH WKDW WKH 3
QRWLFHV DQG WKH REOLJDWLRQ WR PDNH \RXU HPSOR\}
ULJKWVY VHUYHV WR WROO WKH VWDWXWH" )UDXGXO
FRQFHDOPHQW RI WKRVH ULJKWV WKURXJK PLVFODVVL
DFFRPSOLVKHV QRWKLQJ IRU WKH ::( 21 FRXUVH WKHU!
DGGLWLRQDO WROOLQJ HTXLWLHV DV DUH VHW IRUWK LQ

3HU XVXDO RQFH FRQIURQWHG ZLWK HLRAWS/UWKHWIBE& QR\
SVWRU\ OLIQH '"HIHQGDQWYV VLPSO\ LJQRUH DQ\ UHDOLW\ ZKLF
WU\ WR 3VSLQ WR WKH &RXUW D YLHZ Rl WKH &RPSODLQW Z|
LWV SODLQ P$WWHOIWSLWRWKH REYLRXV LQWR QHHNKHQLVW
OHJLW DREDWRIF MRWKH JULVW RI DQ DSSURSULDWH 5XOH  ORW

& 30DLOWLIIVY &ODLPV $UH $OOHIHG 3XUVXDOW WR 5XOH
3XUSRVH

2Q2FWREHU WKH %RVWRQ *OREDB QS PEOQRIHEI WKH
FRPSDULVRQV EHWZHHQ WKRIGDQZMWBRXNQHMVDQG 00$ ILJIK
DIWHU DQ 00$ ILJKWHU ZDV GLANMRKN®GIBUZ DARE/E&T (&DVH RI &7 (
GLDJQRVBGOOYLIKWHYBRVWRQ *IFR\ERE HU DYDLODEOH DW
KWWSV ZZZ ERVWRQJOREH FRP VSRMWHWGIL D JQ RVEHIGY W
ILJKWHU 618=QRK = G7 [UX7P 52:(\WRIWSRWBGG LQ WKLV DUW
DFFXVLQJ 30DLQWLIIVY] &RXQV R BGRFOOFLQR WIDMHP@G MIX H
DWWHQWLRQ WKH GLD,JQRMLW FREASLHU® F\ WKHRU\ LV IXUW|
::(TV &RXQVHO LV VZLQJLQJ ZLOGO\ KRSLQJ WR KLW WKHLU P
RQFH DJDIRD@®VRFODLPV 0OU .\URVY YLOODLQ\ DV VXSSR
VDEWLRQV EXW IDLOV WR RIIHU DQ\ IDFWXDO EDVLV IRU )

DFFXVDWLRQV
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30DLQWLIIVY] &RXQVHO SHUIRUPHG UHDVRQDEOH GLOLJH(
FODLPV EHIRUH EULQJLQJ WKLV DFWLRQ $V DOUHDG\ QRV
HILVWHQFMWRQWRDO UHOHDVHV DUH LQDSSRVLWH WR WKH Y
)XUWKHU WKLV &RXUW KDV DOUHDG\ UXOHG WKDW WKH VWD)
EH WROOHG LI VXIILFLHQW | XBWLXDDEEVBNY L IGHH® F GIRR RNV
2UBU'NW R1 30DLQWLIIV KDYH DOOHJHG VSHFLILF DOO
GLVFRYHU\ DQG WKH XQFRYHULQJ RI WKH H[WHQW RI ::(fV
ZRXOG WROO &RQQHFWLFXW VWDWXWHY Rl OLPLWBHWARQV D
&RPSODD@WES &DVH 6WDWHPHQW

$V GHWDLLGD MGRPIS® D DOV W K82 B\DH 6WDWHPHQW DQG UHS
KHUHBQDLQWLIIV] FODLPV DUH EDVHG LQ IDFW DQG6X$RQ UHL
(DVWZD| EROVWUXFWLRQ &RUS Y &LWS RI 1HZ <€RENU
QRWJ 5XOH ZDV RQO\ YLRODWHG ZKHQ LW LV 3SDWHQWC
DEVROXWHO\ QR FKDQFH: ®IVVXEFBMWMHHPHQWY ZLWK 30DLQWI
DUH QRW VXUSULVLQJ EXW WKLV ORWLRQ IRU 6DQFWLRQV ED
LV WURXEODQRDBEDPUWESULDWH 5XOH VKRXOG EH XVHG WR VI
QRW DV D WRRO WR VFDUH D SDUW\ LQWRHELYPANNRQ RI YI
6KHDUVRQ $PHULFDQ ([SUHW DWPURZVNL Y RMHZRGD

DW (YHQ LI ::(JV WFR®WWRQV RI IDFW DUH XOWLPDWHO\

UHDVRQDEO\ GLVSXWHG PDWHULDO LVVXHV VKRXOG QRW VXS¢
&RPSODLQW DQG VXSSRUWLQJ GRFXPHQWY DV RWKHU GLVWL
QRW DSSURSULDWH ZKHUH 3SK MIROW LUITWRPQRXIVP B W HMKH WLP

ILOHG VLQFH WKH IDFW WKW &HWURP & CRW MK HR K@ LGHRNL QD WD Q
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IRXQGDWLRQ LV LUUHOHYD QAXQ@RLENE® P Y. QARXQWI| RI /RV $Q
) G FHUW GHQLHG 86 FR®WBLGHU DOVR 7XFNHU Y $
*URXS ,QF ) 6XSS G ' &RQQ UXOLQJ D SODLQWL

DOOHIJDWLRQV LQ D FRPSODLQW XVLQJ WKH 3XSRQ LQIRUPDWI

" (T VBOVXEVWDOWLDWHG $FEXVDWLRQV 6KRXOG %H 6WI

5XOH ZDV QRW LQWHQGHG WR SURYLGH D PHFKDQLVP
RSSRVLQJ &RXQVHO VHHN VDQFWLRQV IRU 3DQ\ DQG DOO LP¢
WR DUKKHVWEVWDQWLYH PHULWYV RI WKW @R BORWQHG F D0GH
&RUS Y )DLUFKLOG ,QGX\AWURW V'RRHF 3DWHQW / 3 Y 3HUPHL
7JHFKV  ,QF ) 5 ' DW :KHUMOOHJDWLRQV DUH QRWKLQJ F
LQIODPPDWRU\ VW DW BPHQMM GWKD/VLEOH DQG XQVXSSRUWH
HYLGH@RGHWKH VWDWHPHQWYV VKFRX®ER EMDVWUEENBGR Q
6XSS G ' 8WDKD/IJG ) G WK &LU JUDQWLQJ PR
WR VWULNH E\ ILQGLQJ DWWRHRMDFW R BIW KGKIEV QRW UH T XL L
DGPLVVLEOH HYLGHQFH DQG FRXQVHOfV VXEPLVVLRQ DOF
DOOHJDWLRQV WR ZDUUDQW DGPLVVLELOLW\ RI HYLGHQFH L
30DLQWLIIV] UHTXHVW WKHVH VSHFLILF VWDWHPHQWYV
LPPDWHUBSBOWLRHQW DQG VFDQGDORXV PDWHULDO XQVXEV
x 330DLQWLIIV] &RXQVHO VHHN WR SHUSHWUDWH D [UD>
&RPSODLQW WKDW EODWDQWO\ DQG VKDPHOHVVO\
DOOHJDWLRQV IURP WKH FRQFXVVLRQ ODZWH® ILOH
WKRXJK WKH\ KDG DEVROXWHO\ QR IDFWXDO EDVLV W
DIJDLQVW ::(~ OHPR DW ::(TV FRQWLQXHG K\SHUERO

&RXQVHO FRPPLWWHG IUDXG DJDLQVW WKH &RXUW
XQVXSSRUWHG E\ DQ\ HYLGHQFHW N®& B XVDKH E\HW\DWVUH LPAHNCH (
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X 37KLUBODLQWLIIVY] &RXQVHO KDYH DVVHUWHG WKHVH S
DQG OHJDOO\ IULYRORXV FODLPV IRU WKH SODLQO)
KDUDVVLQJ 'HIHQGDQWY QHHGOHVVO\ LQFUHDVLQJ Wi
DWWHPSWLQMWWRWHWR GHPHQWPSKDVLYV LQ RULJLQDO
K\SHUEROH WKDW 30DLQWLIIVY] &RXQVHO LV DWWHF
LQIODPPDWRU\ LPSHUWLQHQW VFDQGDORXV DQG ZKI
OHJLWLPDWH IDFWV LQ WKH FDVH WKDW ZDUUDQW WKL

X 30U .\URV KDV QRZ LQVWLJDWHG DW OHDVW VL[ GLIIHU
VLQFH 2FWREHU DQG D WRWDO RI GLIIHUHQW FI
FRPSODLQWY LQ WKRVH FDVHV DQG HYHU\ RQK KDV KD
'HVSLWH ODFNLQJ DQ\ EDVLW VRUWH BRQIVUL QXL EURR X JKV
OFEXOORX¥MLRQ DQG ZLWK DEVROXWHO\ QR ILQGLQJV
LQ DQ\ RI WKH UHIHUHQFHG FDVHV ::(1V EUD]HQO\
XQVXSSRUWHG VWDWHPHQW VKRXOG EH VWULFNHQ

X 3)ROORZLQJ WKSXKQURDMG VHIWWOKIHP HIQW FRQF XV VLR (
OLWLJDWLRQ OU .\URV HQJDJHG LQ DQ LQWHUQHW V
DWWHPSW WR UHFUXLW IRUPHU ::( SHUIRUPHUV WR E
DOOHJLQJ WUDXPDWLF EUDLQ LQMXW\ BWDLPV:OIMLQV
WKHPDWLF DFEFXWDWURQ.\WKY LPSURSHUO\ VROLFLW)
LQIODPPDWRU\ DQG VFDQGDORXV PDWHULDO XWWHUO\
LOQDGPLVVLEOH DQG VKRXOG EH VWULFNHQ

x 30U \URV WKHUHDIWHU SURFXUHG NQRZLQJO\ IDOVH L
IURP WKH SODLQ@YQZWUDOGNLKWWGFR KHLU SULRU GHSRVLW
PDWHULDO UH&SBWWYV "::(1V WDFLW LQVLQXDWLRQ WK
VROLFLWHG IDOVH VWDWHPHQWY IURP KLV FOLHQWYV 1
FRPSOHWHO\ XQVXSSRUWHG E\ DQ\ IDFWYV 6 XFK V\
SURMVVLRQ DQG VKRXOG EH VWULFNHQ

x 32Q $SULO OU /H\GRQ ILOHG D QHZ SXWDWLYH FC
DIJDLQVW ::( LQ WKLV &RXUW RQ EHKDOI RI DQRWKHU F(
5HQH *RIXBRPR DW OU .\URV GRHV QRW UHSUHVHQV

7TKHPSOLFDWLRQV WKDW 0OU . \URV LV WKH SXSSHWHHU
FDPSDLJQ LV LQIODPPDWRU\ DQG XQVXSSRUWHG E\ WE
VWULFNHQ

X 38V 0U .\URV GLG ZKHQ KHOFRX\OHIGENIMH WR EH ILOHG
&DOLIRUQLD KH FRQFMBPPHQGWKEZUWIKQORO*RIXHQ DQG G
VLIQ WKH FRPEODRITQWHSHDWHG DFFXVDWLRQ WKDW 0U
LOOLFLW PDVWHUPLQG EHKLQG D FRPSOLFDWHG DEX)
LOQMXUH ::( GRHV QRWKLQJ IRU LWV FDVH LV XQVXSSR
LV LOEPOIWRU\ DQG LPSHUWLQHQW 7KLV VWDWHPHQW
LUUHOHYDQW LQDGPLVVLEOH DQG XQVXEVWDQWLDWH
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X 37KH RQO\ UHDVRQDEOH LQIHUHQFH LV WKDW 30DLQWI
DQG SURVHFXWHG WKLV DFWLRQ IRU WKH LPSURSHU ¢
HIWRUW D VHWWOHPHQW EDVHG RQ PHULWOHVV FOD
OLWLJDWLRQ FRVWV RQ ::( DQG VROLFLWLQJ PRUH IRL
DV SODLQWLIIV LQ OLWLJDVGLR® DJD2ZQNHAV DIOPLQ ::(fV
DFFXVDWLRQ WKDW 30DLQWLYIVW R RN Q\RHUGV LIV WHHWM W O
EULQJLQJ PHULWOHVV FDVHV LV ZLWKRXW IDFWXIL
LQIODPPDWRU\ DQG VKRXOG EH VWULFNHQ

X 30U .\URV DQG OU %RXPLO KDYH HQJDJHG LQ DEXV
OLWLIJDWLRQ LQ RWKHU PDWWHUV DW Xi$3®0LRX\HFOBEP
DJDLQVW GHSDUWPHQW VWRUHV DOOHJILQJ WKDW WK
DGYHUWLVLQJ HYHQ WKRXJK WKH SODLQWLIIV SXUFKD
H[DFWO\ ZKDW WKH\ SDLG IRU WKHP B6XFK FODLPV ZHL
WR DOOHJH DQ\ LAMMXV \RR QV WHK 8HO-D 6 QILOLW Y 1RUGV WL
,OF ) 6XSS G ' ODVXOGHU Y .RKOJV 'HSTW 6V
,OF 1R 86 'LVW /(:;,6 ' 0DVV )HE
ORUHRYHU ZKHQ OU .\URV DQG 0U %RRXPIPHYRXWKW O
FRPSODLOXW GRR DGG DOOHIJDWLRQV WKDW WKH SODLQ
EHFDXVH KHU GULYH WR WKH VWRUH UHVXOWHG LQ W
DQG GHSUHFLDWLRQ Rl KHU FDU WKH &RXUW UHMHFWH
EHFDXVH RI WKHHO DAQIBXG IBMA OXWGHU S8 6 'LVW
1(:,6 DW ,G DW 7KH LPPDWHULDOLW)\ RI WKLV
IDFLDOO\ REYLRXV DQG VKRXOG EH VWULFNHQ

X 37KH\ KDYH VKRZQ FRPSOHWH GLVUHJDUG IRU WKLV &
SULRU DGPRQLDML®RIQQI WHKHLU LPSURSHU DQG XQHW}
SUDFWLFHV 7KHLU DFWLRQV YLRODWH WKHLU REOLJLC
DQG FRQVWLWXWH DQ DWWHPSW WR SHUSHWWDWH D |1
:(fV DFFXVDWLRQV WKDW 30DLQWLIIV] &RXQOHO H
SOHDGLQJ SUDFWLFHV WR FRPPLW IUDXG XSRQ WKH &
XQVXEVWDQWLDWHG E\ DQ\ IDFWV DQG VKRXOG EH VWU

(DFK RI WKH DERYH VWDWHPHQWY SURYLGH QR WDQJLE!

PRWLRQ DQG DFFRPSOLVK QRWKLQJ E®W LEIYVE WKIRX\Y VIHEOX WHK (RF
XQIHWWHUHG DQG XQVXEVWDQWLDWHG DFFXVDWLRQV $V VXFI
VWULFNHQ IURP WKH SOHDGLQJV

)RU H[DPSOH 'HIHQGDQWY DWWHPSW WR LPSXEQ $WWRU

FODLPLQJ WKDW KH MRLQHG 3WRO RXAURON Y QD FMDLLR)FY OLWLJ

DIJDLQVW WZR VWRUHV 1RUGVWURPF \6DKRAI$ HHUER ORKODNVF XV I
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YLRODWHV WKH GXW\ RI FDQGRU RZHKHWR6WHKMN&R KWW R QUM
%RVWRQ IRXQG WKDW ERWK FRPSDQLHV YLRODWHG WKH
SHIXODWLRQV DSSOLFDEOH WB QKR QWKPWUWBRIDHYHTXLUHP
PLVUHSUHVHQWDWLRQ DQG FDXVZDWKRWHKBHH W HHR) WKRNVH YL
$V IRU GDPDJHV XQGHU WKH ODVVDFKXVHWWY &RQVXPHU )UIL
WKH &RXUW IRX@GGRWKHLYWDQW ODZ WR EH OHVWVKWMIKDQ LQ
MXULVSUXGHQFH DV WR ZKDW FRQVWLWXWHY DQ (LQMXU\" X
OHDVW VRPHZKDWI1RXG G RNN DW 1R 5XOH ORWLRQV ZHL
ILOHG E\ DQWHHLVWULFW BRRXXWH GQLBOQQAXDIH LQ DQ\ ZD\ VXJ
WKDW WKH OLWLJDWLRQ ZDV HLWKHU B3IULYRORXV™ RU 3:DE’

DQDO\HKK®EW LW GHVFRXEGGHEY FDMHFORGLOJ FROWDBU\ RSL(

ERWK WKH VWDWH DQG IHGHUDO OHNWY @ UHWDWBLW LZQULWH® O
E\ WKH )LUVWI1RUGRWWRP '"HFLVLRQ 'NW DW

( 2= (1V &ROWLOXHG ,PSURSHU 8VH RI 6DQFWLRQV ORWLRQ
(Vv ORWLRO DQG ,PSRVLWLRQ RI /HIJDO )HHV DQG &RVYV

: :( FRQW L Q XIH WHWRH DWDH)G WPR®ALRQ D JDPLH) RW3ORDLQWLIIV Y
&RXQVI® WKUHDWHQ HYHQ PRUH VD QFVOLRPHWR RIWDBQV WK UR
3D® )LUH OULQH ,QV &R W 9@BDMBF¥SSQW WELU &DO
LPSRVLQJ VDQFWLRQV IRU ILOLQJ D VHFRQG QRWLFH R
QRWLFH RI UHPRYDO KDGGEHHOQ QROMKHEL MW BRQVH WR ::(TV E|
VDQFWLRQV PRWLRQV WKH SODLQWLIIV LQ WKDW PDWWHU V
,QGHHG WKLV ORWLRQ VKRXQ@G&EW YWHZHBOO\ LV ::( VHL]L
DQRWKHU RSSRUWXQLW\ WR SXEOLFO\ VPHDU 30DLQWLIT
AURV IRU RUJDQL]LQJ IRUPHU ZUHVWOHUV LQ SURWHVW

:( DQG IRU SXEOLF>0\@ FULWLFL]LQJ ::( +RZHYHU GHU
DGYHUVYVDUQOHLWKHU WKH DFWXDO VXEMHFW RI WKLV PRW
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VXIILFLHQW MXVWLILFDWLRQ IRU WKHHPSR\OMWLRQ RI
ERPPIQV Y (OO)RWW 6' 1< UHIXVLQJ WR LPSRVH
VDQFWLRQV XQGHU HLWKHU REMHFWLYH RU VXEMHFWLY
H[SHULHQFHG VHQLRU OLWLJDWRUV 3ZHQW DIWHU HDFEK
WRQJV IURP ILUVW GD\ RI OLWLJDWLRQ WR ODVW’
2SS WR ORWLRQ IRU 6DQFWLRQVQ'NW 1R
::( VHDPOHVVO\ ZHDYHV GLVWRUWLRQV RI IDFW DQG S
PDQLSXODWH WKH UHFRUG $OWKRXJK QXPHURXV H[DPSOHV
:(fV ORWLRQ IRU 6DQFWLRQV DQG LWY CHDRKRQHWRR ‘LMRLVV
EODWDQW GLVUHJDUG IRU WKH WUXWK LV ZKHUH ::( VHHNYV
EHFDXVH RQH ZUHVWOHU OU /R*UDVVR RQO\ UHFHLYHG
SURPRWLRQV SXUFKDVHG ZKROHVDOH E\ ::( WKDW LW LV D II
RWKHU ZUHVWOHUV QDPHG LQ WKLV &RPSODLQW SHUIRUPHG
.:(
7KH &RPSODLQW DOVR IDOVHO\ DOOHJHV WKDW *>Q@R R
WKH WHFKQLTXH RI VPDVKLQJ FKDLUV RYHU DQ RSSRQHQ
WKH XUJLQJ RI WKH ::(~ &RPWKBJOHMDWRQERQ SODLQWLII
9LWR /R*UDVVR DGPLWWHG EDVHG RQ YLGHRWDSH HYLG
KLV GHSRVLWLRQ WKDW KH KDG UHSHDWHGO\ UHFHLYHG |
ZKHQ KH SHUIRUPHG IRU RWKHU ZUHVWOLQJ SURPRWLRC
KH QHYHRHUYHG DQ\ FKDLU VKRWY WR WKH KHDG ZKLOH k
:( %RWK OU .\URV DQG O0U 1RUULV ZHUH SUHVHQW IRU
GHSRVLWLRQ EXW NQRZLQJO\ GLVUHJDUGHG WKHVH IDFW
VLIQLQJ WKH &RPSODLQW LQ WKLV FDVH
OHPR SS Q
:(fV LOOLFLW XVH RI VDQFWLRQV PRWLRQV WR DEXVH
VXEVWDQWLDWLQJ QR IDFWXDO EDVLV ZDUUDQWLQJ VDQFW
FRQWLQXLQJ $V VXFK IHHV DQG FRVWV VKRXOG EH LPSRVH

IRU WKHLU FRQWIMRHABXEDWHER®RYY PHDQW WR EXOO\ DQG DEX
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D ILQGLQJ ::( ZLOO FRQWLQXH WR LPSURSHUO\ XVH 5XOH
UHVRXUFHYV

7KH PLVFODVVLILFDWLRQ FODLPV DUH VXEVWDQWLYH

'"HIHQGDQWYHFLWH :RUOG UHVWOLQJ (@QRO®PV FYF

IRU WKH SURSRVLWLRQ WKDW 30DLQWLIIfV GHFODUDWL|
RI *PLVFODVVLILFDWLRQ /BYHV:IQQRWRDRXO®LFDEOH KHUH IRU
UHDVRQV )LIWYFRWKW QRWHG WKDW DOWKRXJK WKHQ&RPSOD
WKH *%RRNLQJ &RQWUDFWYV" QRQH ZHUH DWWDFKHG WR &RP¢

DQG WKXV WKH FRXUW ®D G\JQRAMRIQVQUDVRY 30DLQWLIIV KHLU

RQO\ DWWDXPKHMEDPASOHY RI WKH %RRNLQJ &RQWUDFWYV EXW
DUJXPHO@WDMW WKHVH FRQWUDFWY ZHUH SURFXUHG E\ IUDXG
ZLWK WKH SDUWLHV ULJKWV WKHUHIRUH 6HH V& R\ BDQN X W H
WRVHURXWOIBORQHYLY GLVWLQJIJXLVKHG IURP WKH: IS WKGHDWHQW &R
UHTXHVWHG WKHRUMPOH. GEBWUDFWY EXW 'HIHQGDQWYV UHIX\

YXUWKHWY YINKH 30DLQWLIIV $SHALH URY B G GOMD PR B/M& H

%RRNLQJ &RQWUDFWYV DQG WKDW LV DOO WKH &RXUW UXOHG
EODQNHW DPQHVW\ IRWLRIQVPOUDWKHLHHIHQGDQWY ZRXOG V¢
OLPLWHG KRRBL/QUY\ 30 DAVODWLHIY WKH %RRNLQJ &RMDYUDFW\
ZLWKKROGLQJ E\ WKHH ¥ RFOHHW SDJH 6LQFH WKH ::( GL
ZLWKKWOEWKH 30DLQWLIIV DUJXHG WREGWEDFWFBEG WKH

VKRXOG SD\ WKH ZLWKKROGLQJ WR WKH 30DLQWLIIV XQGHL
JODULQJ 10DZ LQ WKH 30DLQWLIIV DUJXPHQW ZDV WKDW

ZLWKKROGLQJ WKH\ DOUHDG\ UHFHLYHG WKH PRQH\ IURP W
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KHDUGDWMR IRU WKH VDPH PRQH\ WKH\ K D& HDWDHUINRG\ /B EH LY
FRXUW UHDVRQHG WKH 30DLQWWIKY KD GDVRYW QBRRMXILHQJI/HY
'RENHW SDJH

$GGLWLRQDAPWKMUH ZDV QR FODLP WKDW WKH %RRNLQ
LQYDOLIG 'RANHW SBOMLNH WKH FODLP KHUMWH YWKH SODLQWL
IDLOHG WR SOHDG SDBWIHXODIWREH FWIDWAHG WR KDYH EHHQ C
31R VSHFLILFDWLRQ RI DQ\ SDUWDLEWQBXOGKHARDNHWRQ LV
SDJH ,Q/HYWKH 30DLQWLDQOBDPHGEHNRDQG LQ IDFW WKHLU W
SOHDGLQJYV DUWLFXODWHG WKDW WKHUH KDG EHHQ QRQH
'HIHQGDQWYV WR VXSSRUW WKHLU PRWLRQ IRU VDQFWLRQV K
PDWWHU ZLWK GHWDHDW XISMFLILFLW\ WKH GDPDJHV FD)
PLVFODVVLIBFBWLRRRS CCROQUW |

)XUWKHUPRUH ZH QRWH 8 6 & D ZKLFK SURYLGH
ZKHUH D WD[ KDV EHHQ ZUR GaHXY®OD FYR OOBHIEWHLG L FDO *UR X &

) G WK &LU @HUHWKH FRXUW QRWHG WKDW 6HFWLR(
QRW DSSO\ WR D FODLP ZKHUH WKHUH DUH DO@WLMIFRQV R
Q 7KDW LV SUHFLVHO\ WKH VLWXDWLRQ LQ WKLV PDWWHU
YLFWLPV ZRXOG KBXBONKWDWH ODZ UHPHGLHV DJDLQVW WKH
WKH\ ZRXOG QRW EH VHHNLQJ D UHDXE® IRY | SIRXMOIH WD [$1\ O
&R ) G &$ ,00 7KH 'HIHQGDQWY VHHN WR PLV!
UHFKDUDFWHUL]LQJ 3ODIROQMLIIRYY BOWDPWIIBMNQG ZKLFK PXV
SUHVHQWHG WR WKH ,56 ,W LV UDWKHU D ::( 3FRQ° DQG WKF

,56
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&LYLO &RQVSLUDF\

7TKH '"HIHQGD QWHD®EMXARPEHU Y 7UDYHOHUV 3URS &DV
&RQQ )DU IURP KRIOHGLHQ L WQR FLYLO FRQVSLUDF\" LQ
ODFRPEEGHILQ\HKWH HOHPHQWY RI D FLYLO FRQVSLUDF\ DV IROO

>T@KH HVVHQFH RI D FLYLO FRQVSLUDF\ >LV@ WZR RL

WRIJHWKHU WR DFKLHYH D VKDUHG JRDO WKDW UHVXOWYV

WNRWDWH D FDXVH RI DFWLRQ D FODLP RI FLYLO FRQVSLLU

ZLWK DQ DOOHJDWLRQ RI RLWKERWD @ W.LLHI RVERYU W
$ G

J QWKLV FWKH &LYLO &RQVSLUDF\ FODLP LQFRUSRUDWHYV
QXPHURXVXEVWDQWLYH WRUWV' DQG RWKHU EHKDYLRU FD
GDPDJHV WR WKH 30DLQWLIIV ,W LV LQ QR VHQVH D *EDUH D
ZLWKRXW UHIHUHQFH WR RWKHU ZUR QRIR/QF K QO DWMOHU BHBIRIQ G
HQGOHVV SHMRUDR@WYHRKQWHB®ODWKH\ GR QRW FKHFN WKHLU
DFFXUDF\ DQG UHOWXDQFDVH LW LV DOOHJHG WKDW WKH 'HI
FRQFHDOHG QXPHURXV FULWLFDO HIGFGAW LBRW QKB Y0 R DQWIL
RI ODZ WR IDLO WB SRV JDHF LQG :RUNHUV &RPSHQVDWLRC
LQWHQGHG WR DOHUW HPSOR\HHV RI WKHLU ULJKWV $ FRP
SHUVRQV WR GR DQ XQODZIXO DFW RU DFWV FOHDUO\ FRQV)
&RQQHFWIFKMMR D WHERF ) 6XSHG &RQQ

8QFRQVFLRQDEOH &RQWUDFWYV

,Q RUGHU WR DVVHUW D FDXVH RI DFWLRQ XQGNWKWHW¥H 'HFC
PXVW EH D 3FRQWURYHUV\" ZLWKLQ WKH PHDQLQJ RI $UWLFO

DGYHUVH OHJDO LQWHUHVWYVH\ RRWPHTKO MG Id H BW LRXO > @
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PXVW EH FRQGXFW E\ D '"HIHQGDQW WHK\DW ®BDFEHUDWEBRVKRI
SDUWLHYV ULJKWYV DQG OLDELOLWLHV 7KH IHGHUDO '"HFODUD\

3 >L@Q D FDVH RI DFWXDO FRQWURYHUV\ ARXKIMW) LWV MX
RI WKH 8QLWHG 6WDWHYV XSRQ WKH ILOLQJ RI DQ DSSU
GHFODUH WKH ULJKWYV DQG RWKHU OHJDO UHODWLRQV
VHHNLQJ VXFK GHFODUDWLRQ ZKHWKHU RU QRW IXUWKF

VRXJIKW ~ 8 6 & ¥ YHWGHURDYHREKURDG GLVFUHWLRC
JUDQW RU UHIXVH GHFODUDWRU\ MXGJPHQW 7RUFK ,QF
WK &LU S6LQFH LWV LQFHSWLRQ WKH '"HFODU

$FW KDV EHHQ XQGHUVWRRG WR FRQIHU RQ IHGHUDO FF
VXEVWDQWLDQ GQVEHHMWUIRY)) ZKHWKHU WR GHFODUH WK

OLWLJDQWYV ~ :LOWRQ Y 6HYHQ )DOOV &R 8 6
/| (G G 6JURH Y :HOOV )DUJR %DQN 1 $ )
G (' 7TH]

,Q WKLV PDWWHU W KM WBDRERNL @/.D &R QF HQMOXG VD ZKHWKH L
QRW WKH\ H[LVW RU PD\ EH HQIRUFH &H. (H ZHK®® B QRUVL®DS QUWD L
WKH FODVVLILFDWLRQ RI WKH 30DLQWLIIV DV *LQGHSHQGF
FRQWUDFWY SUHFOXGHV VHYH UW KHF D XYW B/ LIQFGAHLHRG) LK) P D C
LQVWDQFHV WKH ::( FODLPV WKDW WKH FRIQW® DBFRLOER®Q VIKH
30DLQWIOIOMIKDW WKH FRQWUDFWV Z#UB XBSRIRFKIRHG DE) G
LQWLPLGDWPBQDLOW LQWHQWLRQDOO\ SHVYBQBIGDMRWGH V
YDOXDEOH RRQKWQYG SURSHUW\ DPRQJ RWKHU ZURQJGRLQJV
WKHUHIRUH FODLP WKDW WKH FRQWUDFWVY YLRODWH SXEOL
VLQFH HQIRUFLQJ WKHP ZRXOG EH HTXLYDOHQW WR UHZD
SFRQGWLQJ D FDUHIXOO\ FUDIWHG DQG ZURQJIXO FRXUVH R
LOQWHQWLRQDOO\ GXSLQJ&RRKSO DB Q WG BL W L R VIXE & \
LQWHQWRREDEWWKH 'HIHQGRMDWHY WNDWXWBHVRUWK WKH <
SROLF\ Rl WKH 86 $DWHRRUWKPHEW L FKIW RQRXIJKW HFRQRPLF KI

XSRQ WKH 30RRO®Q@DNVQW ,Q VXP WKH ::( PD\ QRW E\ FRQW!
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GHFODUH 26+$WKH$1/5$ CRUNHUV &RPSHQVDWLRQ ODZV RI W
VWDWWWX00 DQG YRLG +RZHYHU MXWK HLIVU VB KO Hi YW GIRMWYHRR)
WKH ::( KDV WKH ULJKW WR HQIRUFH LOOHJDO FRQWUDFWV I
LQWLPLGDWH FRHUFH DQG EDPERR]JOH WKH 30DLQWLIIV L
FRQWUDFWY DUH QRW ZRUWK WKH SDSHU W WH\DIBUWN KZHJ E W WHH ¢
DQ LOOHJDO VFKHPH WR VXEMXJDWH WKH 30DLQWLIIV IRU W
DQG EHQHILFLDULHV

7KH 'HIHQGDQWW KIDWI XMKH %RRNLQJ &RQWUDF&¥\H 31ODW
'REXPHQW SDWHKH 30DLQWLIIV WR E H UDFAHRSHQ GHERND \W R Q
YLRODWLQJ SXEOLF SROLF\ WKURXJK ZKLFK HPSOR\HHV 210D\
QHYHU MRLQ D ODERU XQLRQ RU 3IODWO\ GHFODUHG  QHYHU
)DPLO\ OHGLFDO DQG /HDYH $FW ZRXOG EH DV ZBDRWKD DWW DV

&HUWDLQ YDOXPEOBGIRW EKWM YHO XS IRU DO\ SD\PHOW RU E\ D

DQG DWWHPSWV WR REWDLQ VXFK LOOHJDO DJUHHPHQWYV DL
VEKHPHV
$ FOHDU FRQWURYHUV\ H[LVW VHRMAWHDE B P IQERELEH W\

RI WH4RRNIERDW UDFQ/ WKH 3&RQWUDFWRU 1RVWDOJED $JUHF
ERWK Rl ZKLFK DUH LQH[WULFDEO\ LQWHUWZLQHG LQWR WKH
RI WKH 3DUWLHV LQ WKLV OLWLJDWLRQ 6XFK D FR@WURYH!I
'HFODUDWRU\ -XGJPHQW $FW ZDV G HVRQRFMH G H®RH D K®GHNNV
'HFODUDWRU\ -XGJPHQW $FW LV DGGUHVVHG WR WKH VRXQ

JXLGHG E\ WKH SULQFLSOHV JRYHUQLQJ WKHZKHWWKHQHBD RW\D
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H[LVW ZKLFK HVWBRPE¥EWLFKDEOH FRQWURYHUV\ 3LV VRPHWKLQJ
RXW RQ D FDVH E\ FDVH EDVLV" :ULJKW DQG OLOOHU VXSUD

7KH VWDW X3 RRNLQH &RQMWUDFWRVWDOJLD $JUHHPHQWYV
FXUUHQW HIITHFBQ\XSRQXHY LQFOXGLOQBLWXWE @QRW O FXUU
GLVWULEXWLRQ RI UR\DOWLHV DQG WKH ULJKW WR XVH WK
30DLQWLIIV E WKH VWDWXV Rl FODLPHG 3UHOHDVHV" F F
WKDW WKHVH LVVXHV PD\ QRW KDYH EHHQ SHR SAHUMIHVSIOBID G
QRWKLQJ WR GR ZLWK WKLV PDWWHU $OVR )HG 5 &LY 3URF
RI RWKHU UHPHGLHVY GRHV QRW SUHFOXGH D GHFODUDWRI
OF&RUPDFN 8 ®HH DOVR :ULJKW OLOOHU 6HFWLRQ

$V VHW IRUWKKW OLOOHU 6HFWLRQ &RXUWV RIWHQ
%RXFKDUG 'HFOOOUPWRYANG SDJH WR WKH HIITHFW WKDW V
LPSRUWDQW FULWHULD LQ JUDQWLQJ D GHFODUDWRU\ MXGJP
D XVHIXO SXUSRVH RDQGFEBWMWQIQY) WKH OHJDO UHODWLRQV 1
ZLOO UHVROYH XQFHUWDLQO\ JLYLQJ ULVH WR WKH SURFHHG

&LYLO 5,&2

7KH 'HIHQGDQWY VHHN VDQFWLRQV EDVHG XSRQ WKFE
YLRODWLRQV RI 86 & F 7KH 'HIHRBQWWADILRRO GRQ \DLLA
RI LJQRULQJ WKH DOOHJDWLRQV Rl WKH &RPSODLQW ZKLOH
FRXQWHOO DV PDQGDWHG E\ WKH ::( 3VWRU\ GHQHH I RRUMMKMW
30DLQWLIIV XQGHU 5,82 LV DYDLODEOH EHFD XWAVRFDMKH. )X P
RXW E\ WKH 'HIHKQ-S QWY WKDW D FLYLO 5,&2 PDWWHU LV OL

WRDQJV RI GUXJ EDURQV RU ORDQ VKDUNV LV ORQJ SDVW
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FRPSRQHQW OLWLJDWLRQ LQ ZKLFK WKH ZLUHV DQG PDLOV R
WR FDUU\ RXW IUDXGXOHQW VFKHPHV ZKLFK GHSULYH SHUVR
DV LQ WKLV PDWWHU
,Q 6HGLPD 635/ Y ,PUH[ &R 8 6 6 &W

WKH 6XSUHPH &RXUW FRQVLGHUHG IRU WKH ILRIYW RN L5P &2W K H
UHYHUVLQJ D GHFLVLRQ RI WKLV &RXUW ZKLFK KHOG WKDW
PDLQWDLQHG XQOHVV WKH GHIHQGDQW KDG DOUHDG\ EHF
UDFNHWHHULQJ DFW RU RI D 5,&2 YLRODWLRQ DQG W K H
UDNHWHHULQJ LQMXU\ VHH DOVR %DQNHUV 7UXVW &R Y
&LU SODLQWLII UHTXLUHG WR VKRZ LQMXU\ IORZLQJ IUR
LQGLYLGXDO UDFNHWHHULQJ DFWV YDFDWHG DQG UHPDQGH

/| (G G 7KH 6HGLPD &RXUW REVHUYHG WKDW 5,&2 LV \
7KLV LV WKH OHVVRQ QRW REFOQVEILBRRQYOUHVSD QML.OH ODQJX
RYHUDOO DSSURDFK VHH 8QLWHG 6WDWHV Y >7XUNBWWH

/ (GG @ EXW DOVR RI LWV H[SUHVV DGPRQ
LV WR EH OLEHUDOO\ FRQVWUXHG WR HIIHFWXDWH LWV UHI
6HF D 6WDW 8 6 DON&W DW DQG LW FRQFOXGF
WKDW UHFRYHB)\&82Q0DFWLRQOGLG QRW UHTXLUH SURRI RI HLWK
RU D VSHFLDO W\SH RI LQMXU\ ,Q GLVFXVVLQJ WKH QDWXUH
WKH 6XSUHPH &RXUW QRWHG WKDW WKH FLYLO 5,&2 SODLQV
FRQGXFW HBWBQSULVH WKURXJK D SDWWHUQ

DFWLYLW\ 8 6 DW 6 &W DW DQRQG WKDW WKH V'
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WKDQ WKLV LG DW 6 &W DW 86 Y ,QGHOLFDWR
& $ 1 <

$OMOHPHQWYV RI WKH WHVWYVY HVWDEOLVKHG E\ WKH 6HFR
SURSHUO\ DDOVWWHGW LV LQ IDFW DOOHJHG WMXBS®HWRMW HGE HQW
WKURXJK LWV AMXKQWHR DO@HIGHVFUECLEKGLUPDQ RI WKH %RDUC
'"HIHQGDQW 9.0 6HHQWRB®PUOUDUUDSKYV

7KH "HIHQGDQW 9.0 IDOVHO\ LQIRUPV WKH FRXUW
SOHPRUDQGXP 'RENHW WKDW 30DLQWLIIV GR QRW DOOHJ!
DQ\ IDOVH VWDWHPHQWY 7R WKH FRQWUDU\ WKH &RPSO
DOOHIJDWLRQV

9.0 GHOLEHUDWHO\ HQJLQHHUHG WKH VFKHPH WR GHIU
S'HOLEHUDWH™ REYLRXVO\ LV HTX&RBOEBRMOQWR 3NQRZLQJ’

9.0 LQGLYLGXDOO\ DQG WKURXJK KLV IDPLO\ WUXVWV Z
FRQWURO RYHU WKH ::( HQWHUS U IQWHL | G/HRXDVX B H & KHK K 3
PRQH\ DQG SURSHUW\ E\ NQRZLQJO\ HQJLQHHULQJ D VFKF
WKH 30DLQWLIIV WKDW WKH\ ZHUH :LQGHSHQGHQW FR
GHSULYH WKHP RI PRQH\&BOG 5ODULRIH UW \

9.0 HQJLQHHUHG WKH VFKHPH WR VKBYHPSRWH: (R
FDOOHG 3LQGHSHQGHQW FRQWUDFWRU~ DJUHHPHQWV »
&RPSODLQW ~

9.0 LQGLYLGXDOO\ DQG WKURXJK KLV WUXVWV LPS
}LQGHSHTRIPWW DFWRODFBRQBFLRQDEOH FRQWUDFW’  VFKH
NQRZLQJO\ WDNLQJ DG Y D@RWDIHM HRIRW KH H JBODLQWLIIV
WKURXJK LQWLPLGDWLRRPBQOLERMHUFLRQ

'HIHQGDQWYV LQFOXGLQJ 9.0 DW DOO WLPHV PDLQWDLQ
KRXVH DQG RXWVLGH FRXQVHO WR IRUPXODWH WKH XQFR(
ZKLFK NQRZLQJO\ YLRODBWEGLFXSROERFZHFJ IXO0 ZHOO
WKDW WKH 30DLQWLIIV KDG OLWWOH HGXFDWLRQ QR
DELOLW\ WR FRPSUHKHQG WKH VFKHPH WR ZKLFK WKH\ ZF
&RPSODLQW ~
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&RPSODLQW SDUDJUDSK VWDWHY WKDWWWKKKN '"HIHQG D
GLVSDULW\ RI FRPSUHKHQVLRQ DQG DXJPHQWHG LW WK
LQWLPLGDWIGRHDU RI WKHLU MREV DQG SK\VLFDO VDIH
TXHVWLRRRPSODLQW ~
)XUWKHU LW LV DOOHJHG WKDW WKH VFKHPH RI 9.0 L
XQFRQVFLRQDRRNLQJ FRQWUDFWVY UHVXOWHG LQ WKH ZUHV
GHSHQGHQW XSRQ DVMXGI DM LQMXULHIFERPMYQW\WHG\ ZKLOH 9
NQRZLQJO\ GHSULYHG WKH 30DLQWLIIV Rl WKH EHQHILWV QH
VXUYLYDO WKXV OHDYLGDW KMKBODRYWOIPHUF\ RI WKH ::( D
FKDLUPDQ 9.0 DV KH FRQWUROOHG WKH ::( WKURXJK KLV FRF
&RPSODLQW "~ DOO IRU WKH SXUSRVH RI GHSULYLQJ WKH 2
RUGHU WR DJJUDQGL]H WKH &WRIU SYL(ED\Q GHFR,GZ HHT XHQW O\ K
RZQ SURILWYV
‘H UHVSHFWIX0O\ UHIHU WRW RXQW W,R BWHKLHJ SDUDJU
RI WKH &RPSODLQW ZKLFK VHWV IRUWK 9.0V NQRZOH
LWHPV WDNHQ IURP KLV SXERZEQIV&LQWLPDWH LQYROYHPHQW
FRQWURO RYHU, Q&HHG) KDV VLIQHG QXPHURXV 6(& ILOLQJV
KLPVHOlI DQG KLV LPPHGLDWH UHODWLYHV DV YDOXDEOH
FRQWUDFWRUV- WR WKH ::( 7KDW WKH &(2 &KDLOBBHQ BRQG F
WKH ::( ZRXOG OLVW KLPVHOI LQ 6(& ILOLQJV DV DQ 3LQGHS

EHLQJ LIQRUDQW RI WKH SURYLVLRQV RI WKH %RRNLQJ &RQYV

KLV YHU\ VLIQDWXUH LV D FRQWHQWLRQ OXGLFURXV EH\RQG

'"HIHQGDQW 9.0 DOVRRBUKRWHHONVWKH YHU\ VWDWXWRU\ EHQHILWY GHSUL
SLQGHSHQGHQW FRQWUDFWRUV™ E\ KDYLQJ D VLIJQLILFDQW HPSOR\PHQW
IRU KLV VHUYLFHV WR WKH ::(
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7KH ::( DUJXHV3@IXIDQWLIIV KDYH QRW DOOHJHG WKDW
SHUVRQDOO\ LQ GUDIWLQJ WKH %RRNLQJ &RQWWHDFW V \& 'IRF X P
HQWLUHO\ ZRUWKOHVV FRQWHQWLRQ 7KH &RPSODLQW DOOH.
WRPSOHPHQW KLV VFKHPH RIQP IZ\KFE.® R \ADM LLFCBWIHP HQWHG WK U
GLUHFWLYHV DQG WKURXJK KLV UHODWLYHV DWWRUQH\V DC
RI WUXVW EWOLY DOOHJHG WKDW WKH 'HIHQGDQWY ZHUH FRH!I
DQG SK\WLFDO VDIHW\ WR 3DVN QR (TXHW\WRR@WRBDOWGEGHEY 9.
LQGLYLGXDOO\ DQG DV 7UXVWHH  >'RFXPBQW LV 3O0BING SKK
9.0 FRQGXFWHG KLV FDPSDLJQ RI GHSULYLQJ WKH 30DLQWLII
KLV RZQ SRENHWV DQG WKRVH R ISIDW CDIRJDO@EK> RENM W H P LJIKW
QRW KDYH SHUVRQDOO\ GUDIWHG WKH GRFXPHQW XWLOL]JHG I
SURSHUW\ I[URP WKH 30DLQWLIIV PHDQV OLWWOH VLQFH LW
NQRZOHGJH DQG XQGHU KLV FRQWURO IRU KLV SURILW

'HIHQGDQWW EQ VXSSRUW RI WK HL R F50PHD WSIRMWL R @
DQ REVEXUH 35HYHQXH 5X0OLQJ" ZKLFK LZKR FK SDRVHHISU K RRAOKG
WKH ::( DQ\ %RRNLQJ &RQWUDFWV HQ@ UV URGDKIRQHD\WQG\AR U"
ROG KDG MXVW JUDGX®WHG HFROOR\HG DIV D WUD YTHOKRQW VD C
ZHUH QRW HQRXJK WKH 'HIHQGDQWYV KHQH AL HKWYGBXDJI QI
WR PLVOHDG WYXHMWERXGWR ZLWK VR PDQ\ 7RWMK' W HRL GVIDQOWL. R VW L
WKDW WKH 30DLQWLIIV DUHRDOQWMWR R EBFDXXO/HH Y

(YHQ PLQLPDO GXH GLOLJHQFH ZRXOG KDYH UHYHDOHG WF

WKDW WKH ,56 KDV SUHYLRXVO\ XSKHOG FODVVLILFDW
LOQGHSHQGHQW FRQWUDFWRUV, 6HH 5HY 5XO
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30DLQWLIIV DWWDFK ODFER5N RH @KH DXFON. QJ KHUHWR DV ([t
UHVSHFWIXOO\ UHTXHVW WKH &RXUW WRQUW K HHZXR EQFOWE W X D C
WKH 'HIHQGDQWYV 3HYHQ PLQLPDO GXH GLOLJHQFH" ZRXOG KI
FRXQVHO WKDW 5HXD/XQRWKLQLWKR VERHZIDFWYV Rl WKLV &RP!
DQ\ DVSHFW RI ZUHVWOLQJ HQWHUWDLQP HRHWY DY XFHR YCXFQVIH -
ZDV EDVHG XSRQ D VHW RI | DLFAWHIDDMK DWR WAEBIL PG DUH IL
DOO DV NQRZQ WR LWV FRXQVHO DQXRWRO® ZUKNVBERAUYJ
JHQHUDO WR EH LQGHSHQGHQW FRQWUDFWRUV DV WKH "HIH(
EXW RQO\ XQGHU FLWHXPNWDIRQNFHE WRZHKHUW LQ
D *WKH ZUHVWOLQJ HQWHUSULVH KDV QR ULJKW WR H[HUF

WKH GHRIDAKON ZRUN SHUIRUPHG E\ WKH ZUHVWOHU RWKH
GRHV QRW EUHDN WKH UXOHV RI WKH 6WDWH $WKOHWLF

E 37KH ZUHVWOHUYV DUH HQJDJHG RQ D FRQWUDFW EDVLV IF
ZUHVWOH $00 FRQWQDFR\WQ IBURVLQHIZXILWHG E\ WKH 6WD
FRPPLVVLRQ DQG WKH UXOHVY DUH PDGH D SDUW RI HDFK

F 33Q LQGLYLGXDO LV DQ HPSOR\HH IRU )HGHUDO HPSOR\PH
WKH VWDWXV RI DQ HPSOR\HH XQGHU WKH XVXDO FRPPR
GAHWHUPLQLQJ WKHPKHRPRORMNHUWH O DBWIHRQ WKLS”
7KH ::( ORQJ DJR UHYHDOHG WR WKH ZRUOG WKDW LW

FRQWHVWY EXW HQWHUWDLQPHQW HYHQWYV LQ ZKLFK WKH
HYHU\ DVSHFW Rl ZKDW KDSSHQWGLJ KEMEIHRIQIZUILWHYVY WKH 3V!'
GHWHUPLQHV ZKR ZLOO SUHYDLO DQG ZKDW KROGV DQG PR
ZULWLQJ WKH VFULSW IRU WKH ZUHVWOHUV WR VSHDN 6HH
7KH '"HIHQGDQWV H[HUFLIQMAU RZYBHVVWRD UL O\
NQRZLQJ IXOO ZHOO WKDW WKHLU RITHUVRIWKLIHERREW ZDOVI

WKH H[DFW RSSRVLWH RI'HWQ XROGE QW K MWKH ERXBYBIWD QW
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GLVUHJDUG RI WKHLU GXW\ RI FDQGRU WR WK EW GW KU B/L HFHH
RI WKHLU LQVLVWHQFH WKDW WKH 30DLQWLIIV DUH 3I0ODW
'UHVWOHUV DUH 127 LQGHSHQGHQW FRQWUDFWRUWRKW®GHU V
PHHW WKH FREPERHILQLWLRQ Rl LQGHSHQGHQW FRQWUDFW
IHYHUMANKWOKH 'HIHQGDQWYV [D/MWR WEHIMKBVRRXUW WR LPSR
VDQFWIEFDYHG XSRQ REYLRXVO\ IDRVHNRHYEGXKFGLOLIJHQFH
30DLQWLIIVI6FHRERRSIDVVLRQDWH IDWHYHQFUV ,QGRPQER
$SS &W $& RI .DOLV]NEWHDWKHUPBOWR &RUS&RQQ
$ G 7KH '"HIHQGDQWV FDQ H[SODLQ WR WKH

WKH\ MXVW QHYHU UHDG WKH 5HYHQXH 5XOLQJ DQG WKHUHI
UHFNOHVV GLVUHJDUG RI WKH IDF WD @ & \Bl KIHWGK 18 bl MLKEHH UBLVGH K
WKH &RXUW

)XUWKHU DSSOLFDWLRQ RI WKH DIILUPDWLYH GHIHQVH R
5,&2 FODLPV DUH VXEMHFW WR WKH VDPH FRQVLGHUDWLRQV
PLVFODVVLILFDWLRQ FODLPV GLVFPXROWEQEHOREZR S SKHUHKD\
DOOHJHG DV KHUH D 5,82 FRPSODLQW VKRXOG QRW EH GLVP|
5XOH VDQFWLRQ ZKHUH LW FDQQRW EH FRQFOXVLYHO\ HV\
WKDW WKH 30DLQWLIIV 3NQHZ RU VKRXOG K DYH DNFQ\RLZYQ WR H \
6LGOH| +LOOPDQ 5HDOWI &WU 21 5RFKHVWHIGY S$EEWWW /DE
&LU $GGLWLRQDOO\ LQ DVVHVVLQJ ZKHWKHU D SODLQ
NQRZQ DQ\ GLVSDULW\ LQ VRSKLVWLFDWLRQ EHWZHHQ WKH
WKH &RLBGWHI| +L OWPDE>(@YHU\ FDVH PXVW EH MXGJHG RQ L

IURP WKH VWDQGSRLQW RI D UBDNRODEQH SHUMRQ 30DQOW 0
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ORRWI| %HQQHWW )3 & WK &LU WDNLQJ LQWR D
FLUFXPQMHY Rl WKH SDUWLHV VXFK DV ZKHWKHU WKH\ DUH V
RU DV KHUH ZUHVWOHUV LOQWHQWLRQDOO\ FRHUFHG ZLWK L
IDFHG ZLWK DQ LQWHQWLRQDO DQG KLJKO\ VRSKLVWLFDWHG
GHVLIJQHG WRH REHP WKH\ KD & QBRTXLIKBEOH WROOLQJ LV DQ
UHPHG\ ZKHQ SULQFLSOHV RI HTXLW\ ZRXOG PDNH D ULJLG D¢
OLPLWDWLRQ\Q XUHDRAWI %DON R/ 1 9D ORUWJ /HQGLQJ 3UD
%DQN 1D ) G UG &LU
)XUWKHU D 5,82 VWDWXWH GRHV QRW UXQ LI WKHUH LV D
DV KHUH ZKHUH WKH 'HIHQGDQWY FRQWLQXH WKHLU IUDXGXC
WKH XQFRQVFLRQDEOH DQG LOOHJDO %RRNLQSDDQEGKHRVW,I
30DLQWLIIV D SLWWDQFH RI UR\DOWLHV DJDLQVW ZKDW LV OF
$5,2 FRQVSLUDF\ RIIHQVH LV FRPSOHWH WKXV FRPPHQ
Rl WKH\HDWHVWDWXWH Rl OLPLWDWLRQV RQO\ ZKHQ WKH
FRQVSLUDF\ KDYH HLWKHU BHRQ DEPR BRQIMENEG
6WDWHV Y 6DOHIGOR G &LUFLWLQJ 8QLWHG 6WDWHYV
Y 3HUVLFR G G &LU 7RFFR KDV QRW SHUVX
XV WKDW WKH SXUSRVHV RI WKH FRQVSLUDF\ KDG EHHQ D
WKDQ ILYH \HB WKV \VERRRUNLQXLQJ LQYROYHPHQW ZDV VKRZ
LW EHHQ GHPRQVWUDWHG WKDW KH DEDQGRQHG WKH
&HUWDLQO\ 7RFFR KDV QRW VKRZQ DQ&HDHIBQPYWGYH ZLW
6WDWHV Y 5RJIHU WK &LUS8 6 Y 7RFFR) G
WK &LU
7KH '"HIHQGDQW 9.0 PDLQWDLQV KLV LURQ FRQWURO RY}F
WKURXJK KLV VKDUH RZQHUVKLS KHOG GLUHFWO\ DQG WKUR X
PHQXDOO RI ZKLFK DUH XWLOL]JHG WR NHHS KLP LQ SRZHU D
HQIRUFH XQFRQVFLRQDEOH FRQWUDFWY LQ YLRODWLRQ RI ¢

LQMXU\ Rl KLV HPSOR\HHV LQFOXGLQJ 30D LEROQWING XDOWQ RNV
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VWUXFWXUH H[LVWV ZKHUH WKHUH LV DQ RUJDQL]DWLRQDO S
SURLGHV D PHFKDQLVP IRU GLUHFWLQJ WKH JURXS V DIIDLUV R
DG KRF EBQUWHG 6WDWHV Y .YDIQHVV WK &LU 2QH
SRUJDQL]DWLRQDO SDWWHUQ DQG V\WWHP RI DXWKRULW\" LQ
FRQWURIOO RIWLOL]JHG WR PDLQWDLQ KLV SRVLWLRQ ZLWKL!
HVVHQWLDOO\ VXEMXJDWLQJ WKH RWKHU VKDUHKROGHUV DQ
KLV ZLOO

OL\V&ODVVLILFDW LIR®G&ROW K A UD&HDARMPH EDUUHG

7KH PLVFODVVLIPVDMWQWRKUEQ@WDE& E\ WKH *%RRNLQJ &RQV
S1RVWDOJLD $JUKMPH RWWRLQJ HIIHEFWV WR WKLV GDWH DQG |
IRU PDQ\ UHDNRQ3ODLQWLIIV ZHUH FRHUFHG DQG LQWLPLG
XQFRQVFLRQDEOH FRQWUDFWV ZKLFK ®LROBRGILRADHEN WD
FRQWUDFWYVY GHSULYHG WKHP RI VXEVWDQWLDO ULJKWV ZLW
JRU H[DPSOH WKH 'HIHQGDQWV DUH VWLOO PDNLQJ 3UR\D
FRQWUDFWV WR 30DLQWLIIV DQG FODLP WKH ERRNLQJ
$JUHHPHQRMRWHU UR\DOWLHY DQG DOORZ WKH ::( WR XWLOL]H
RI WKH 30OKMHWIDIWPHQWY DUH PLQLVFXOH LQ UHODWLRQ W
ZKLFK FRXOG QRW EH WKH FDVH ERWWRHK "WKHQ 6 R QW V D FWK
FRQWUDFWYV DUHGQEWW LFRQWLQXH WR LPSRVH REORQEWLRQV
'HIHQGDWR/ WKLMQGBHG WKH 'HIHQGDQWYV E\ LQVLVWLQJ WR W|
FDVHV PXVW EH ILOHG LQ &RQQHFWLFXW DUH FODLPLQJ WKI
FRQWUDEFWY UHPDQERQ@OHIUHBWUGLQJ WKH SD\PHQW RI PRQ

FRQFHUQLQJ WKH UHVROXWKRQ RV D CORANBSHKI\E B\ BRD/M\Q R W
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DGRSW WKRVH EHQHILWY Rl WKH FRQWUDFWY WKH\ GHVLUH
ILQG EXUGHQVRPH

30DLQWLIIV XDOrB6BOOHRODWLRQV QRW DV D 3SULYDWH
ZURQJIXOO\ DVVHUWHG E\ WKH 'HIHQGDQWYV EXW LLWHDG I
XVH UHFRJQL]HG L@ ZHKYHNB®PK YLRODWLRQV FDQQRW XQGHUSL
FODLP ZKHQ WKH 30DLHQWILWHDHWKHQHUMTXLUHG QRWLFH WKL
WR WKHLU ZRUN ,QVWHDG WKH\ ZHUH GHOLEHUDWHO\ DQG ID
FRQWUDPRMMBRBRYLG WKH UHTXLUHG 26+$ QRWLFH 1)/ DWKOHWH\
UHTXLUHG WR ZHDU SURW H PM\L YDH/ JHDTUX D QIS GKIEHOZRIPS OD L Q W
'REXPHQW SDUDJUDSK

'UHVWOL\WQ QRW [IRRW E D O OVREHRRRN/M U DREIDY VPRHEKW K H
ERG\IR RQH LQ WKH 1)/ RU 1+/ LV VODPPHG LQWR WKH IORRU
DLU H[FHSW E\ XOFFUWSMQBWHW LV XQGHQLDEOH WKDW GXUL
30DLQWLIIV WKH 3ERG\ VODP" ZLWK LWV UHVXOWLQJ H[FHVVL
EUDLQ ZDV WKH SUHGRPLQDQMHPBYBH QULYHU LQ ZKLFK W|
KHDG ZDV VPDVKHG LQ@D'R DWKHRI @ RRH QtBIPS AR\WEBFNOHVYV GLVL
RI WKH FRQVHTXHQFHV WR WKH 30DLQWLIIV

OLVFODVVLILFDWLRQ JIRLDQMKR EGQFDPROI RWKHU LVVXHV

D 7KH 30DLQWLIIV VXIIHU IURP LQMXULHV WKDW RXJKW \

'RUNHUV &RPSHRYDMWMLRQFH DQG VWLOO VKRXOG EH +R
FRPSHQVDWLRQ GRHV QRW FRYHU ®*LQGHSHQGHQW F

FRPSHQVDWLRQ ODZV UHTXLUH WKDW 127,&( EH SRVWH:"

$OVR IDLOLQJ QRWLFHV UHTXLUHG E\ VWDWXWH LV HYLGHQFH RI NQRZL
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XQGHUVWDQG WKHLU ULJKWV 7KH IDLOXUH WR SRVW
LOQWHQWLFQ@DY WLVYFDWLRQ WRQQV WV K/HH @ WOMAXIW H

7KH 30DLQWLIIV VXIIHU IURP LQMXULHV ZKLFK HQWL
WKH )0/$ EXW IRU WKHLU PLVFODVVLILFDWLRQ +LGl
127,&( DQG LQWHQWLRQDOO\ODBHQWIXBL ®XW KRH BV KRVH
WKURXJK LQWHQWLRQDO PLVFODVVLILFDWLRQ DV 3LQG
WKH VWDWXUH RI OLPLWDWLRQV XQGHU )0/$ DQG UHPD
RQJRLQJ GDPDJHV

'HWHUPLQDWLRQ Rl HQWLWOHPHQW WR ERWKSRUNHUYV
EHQHILWY UHTXLUHV UHVROXWLRQ RI WKH 3LQWHQWLR:
7KH 30DLQWLIIV WRGD\ VWLOO VXIIHU IURP LQMXUL
PLWLJDWHG KDG WKH SURWHFWLRQV RI WKH )0/$ DQG W
&RPSHQVDWLRQ EHHQ DKRVEDEOBHLQWUIW ZKR FRXOG
LQVXUDQFH DQG IRU ZKRP LW ZDV DYDLODEOH GHVSLW
WKH SUHPLXPV ZHUH KLJKHU DQG WKXV PRQHWDU\ GDF
LQ KLJKHU LQVXUDQFH FRVWYV D@06 \WKEKHDAR HQW XRIDG F
ZDV D DEIOM

$V H[DPSOHV 30DLQWLIIV ZHUH LQWHQWLRQDOO\ GHSUI
SD\PHQW RI (PSOR\HUfV FRQWULEXWLRQV WR VRFLDO
LQVXUDQFH SUHPLXPV DQG G306 XFWILVEYD HYOMQBVFR UH V.
WKHLU LQWHQWLRQDO IRBDXBXYMHHQPLVFDQ@VLFLFDWL
SLQGHSHQGHQW FRQWUDFWRUV’~ XWLOL]JHG DV DQ HVV

WKHP LQWR QRW H[HUFLVLQJ ULJKWV WKH\ ZRXOG KDY
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| $GGLWLRQDOO\ WKH LQWHQWLRQDO PLVFODVVLILFDWL
PDNLQJ WKH 3%RRWWIFWY DQG *1RVWDOJLD $JUHHPF
XQFRQVFLRQDEOH DQG LQ YLRODWLRQ RI SXEOLF SRO
VZHSW DVLGH LQ WKHLU HQWLDBWQDWGRGHFODUHG YR
J 7KH PLVFODVVLILFDWLRQ VFKHPH ZDV XWLOL]JHG WR Gt
QRWVYFBQG UHFRUG NHHSLQJ UHTXLUHPH®WNHRIQGD\
FRPSHQVDWLRQ ODZ 26+$ DQG )0/$ DPRQJ RWKHU VWI
ZKLFK QRWLFHV HTXLWDEO\ WROO DQ\ VWDWXWH RI OL
K 26+$UHTXLYRWWLQJ RI IRWLFHV XQGHU 6HFWIQRQ L VX
RI WKH $&7 6HH 'RFXPHQW SDJH ::(STRAMDNHOGSK
QRQH
L 7KH )0/$ $FW FRQWDLQV VSHFLILF SURYLVLRQV UHT>
LQWHUIHUH ZLWK WKH ULJKWV Rl SHUVRQV HEWLWOHG
DQG UHTXLUHV WKIEW HBSPWRHBVRI LWV ULJKWV WKUR
SRVWLQJ 3LQ FRQVSLF&XHRK G HROMIFRLY " RI WKH $FW VHH
& )5 B6HFWLRQ 6HH 'REXPHQW  S®DDHWDSKV
:( SRVWHG QRQH
M 7KH :RUNHUV &RPSHQVDWLRQ OD/ZRR V&R @ B PW LHIXMF W
&RQQ *HQ 6WDWI t(DFK HPSOR\HU VXEMHFW WR WKH SU
RI WKLV FKDSWHU VKDOO SRVW LQ D FRQVSLEXRXV SC
DYDLODELOLW\ RI FRPSHQVDWLRQ LQ VWWBHOWI QRW C
EROGIDFH 7KH QFWROQMDIMKDDW D PLQLPXP WKH LQIRUF
UHTXLUHG E\ UHJXODWLRQV DGRSWHG SXUVXDQW WR VHF

&RQQ $JHQFLHV 5HJE
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3(DFK SODFH Rl HPSOR\PHQW Rl SHUVRQV VXEMHFW WR W
RI WKH JHQHUDO VWDWXWHY VKDOO SRVW VXFK D QRWLFH
DOO HPSORWIMXFK QRWLFHV ZHUH HYHU JLYHQ WRVWWOQN ®RI| WK
(YHQ ROMKH QRWLFHV UHTXLUHG E\ 26+$ )0/$ DQG WKH :RUN
VWDWXWH KDG EHHQ SRVWHG WKH %RRNLQJ &RQWUDFWV DC
LQWHQWLRQDOO\ GHVLJQHG WR HIIHEFWLYHO\ ZLWKGUDZ WK
30DLQWLIKY \WKKDDIBVQWR U L JKHW X LUHVE LEHYH WKHUHIRUH QRW DSS
WR WKHPH %RRNLQJ DQG 1RVWDOJLD FRQWUDFWYVY ZHUH \
HVVHQWLDO HOHPHQW RI WKH IUDXGXOHQW VFKHPHV RI WKH
WKLV GD\
N ,Q WKH BHFUHRI /DERU QRWHG WKH YHU\ VHULRXV Q
ILQDQFRRO®HTXHQERWNRIU PLVFODVVLILFDWLRQ

3%« 3ZRUNHU PLVFODVVLILFDWLRQ ' DFWXDOO\ GHVFULEF
LOOHJDOO\ GHSULYHG Rl ODERU DQG HPSOR\PHQW ODZ S
SXEOLF EHQHDLAWWOIWRIXQHPSOR\PHQW LQVXUDQFH DQG
FRPSHQVDWLRQ EHFDXVH VXFK SURJUDPV JHQHUDOO\
*HPSOR\HHV" UDWKHU WKDQ ZRUNHUV LQ JHQHUDO« ,Q D
VWDWHY FRPPLVVLRQHG E\ WKH 'HSDUWPHQW RI /I
(PSOR\PHQW DQG 7UDLQWQDWERIQ (7$ WKH PRVW VLJQL
UHDVRQ IRU PLVFODVVLI\LQJ HPSOR\HHV DV LQGHSHQGHQ
WR DYRLG SD\LQJ ZRUNHUVY FRPSHQVDWLRQ SUHPLXP\
VXEMHFW WR ZRUNSODFH LQMRDWBGGGGY S RWHYLVEW OH
RQH VWXG\ HWKLIPDWRSOR\HUV FDQ UHGXFH WKHLU ODE

E\ PLVFODVVLI\LQJ WKHLU HPSOR\HHV DV LQ
FRQWUDF®WRQMY ZRUNHUV GR QRW NQRZ WKH\ KDYH
PLVFODVVLILHG E\ DQ HPSOR\HU XQWLO WKH\ QHHG WKH
D UHVXOW WKH\ DWHISRIVWHHEQI RBR W ISH FRQVHTXHQFHV

67$7(0(17 2B(7+ ' +$55,6 '(387< 6(&5(7$5< 8 6 '(3$570(17 2)
1$%25 % ()25( 7+( &200,77(( 21 +($/7+ ('8&$7,21 /$%25 $1°
3(16,216 -XQH SXEOLF GRFXPHQW

$QG IXUWKHU 320LVFODVVLILHG HPSORWHW RNVWR HRU IDW HF |
EHQHILWY DQG SURWHFWLRQV WR ZKLFK WKH\ DUH HQWLWC
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RYHUWLPH FRPSHQVDWLRQ IDPLO\ DQG PHGLFDO OHDYH X(
VDIH ZRUNSODFHV (PSOR\HH PLVFODVVLILFDWLRQ JHQHUDW
IHBUDO JRYHUQPHQW DQG VWDWH JRYHUQPHQWYV LQ WKH IR
ZHOO DV WR VWDWH XQHPSOR\PHQW LQVXUDQFH DQG ZRUN
KXUWV WD[SD\HUV DQG XQGHUPLQHV WKH HFRQRP\  'HSDU
GRFXPHQWVNSY ZZZ GRO JRY ZKG ZRUNHUV PLVFODVVLILFDWL

W LV WKH SRVLWLRQ RI WKH 30DLQWLIIV WKDW

$ 7KHLU PLVFODVVLILFDWLRQ E\ WKH 'HIHQGDQWV ZDV
GHVLJQHG WR YLRODWHMFVSERQIIAIFHD\Q R SXEKW 86$ DQG WK
&RQQHFWLFXW

% 7TKDW WKLV LQWHQWLRQDO PLVFODVVLILFDWLRQ ZDV F
ZKLFK SXUSRUWHG WR EH OHJDO FRQWUDFWYV EXW ZKL
QHIDULRXV VFKHPH LQWHQGHG WRRGREQIHMHD Y&HSBABHQW
DQG GLYHUW VDPH WR WKH FRIGWGDRWY DUH YRLG DV L
WR UHSXGLDWH SXEOLF SROLF\ DQG WKH REOLJDWLRQV

& 7TKDW WKH LOOHJDO DFWLYLWLHV RI WKH 'HIHQGDQV
SFRQWUDFWV’™ FDDWIDHD/ RXW DQG SHUIHFWHG RYHU WLPH |
GHOLEHUDWHO\ DQG LOQWHQWLRQDOO\ IDLOLQJ WR SUR\)
30DLQWLIIV RU WR SHUIRUP WKH UHFRUG NHHSLQJ REO
)0/$ 26+%$ DQG WKH :RUNHUTV &RPSH®VDAVWIRRD © FRQ WIKQ.:
XQWLO WKLV GD\

7TKDW LQ HTXLW\ DQG JRRG FRQVFLHQFH DV ZHOO DV V
DQ\ VWDWXWH RI OLPLWDWLRQV PXVW EH WROOHG GXUL:"
LOOHJDO EHKDYLRU RE WIKAK ' HQRHHIDQVROW IOIOR EBHHUILKW®E
RWKHUZLVH DYDLODEOH DQG ZKLFK UHVXOWHG LQ PDWE

( 7TKH WROOLQJ LV QRW RQO\ EDVHG XSRQ WKH PLV
XQFRQVFLRQDEOH QDWXUH RI WKH FRQWUDFWV ZKLFK Z|
LQFUHGLEOH GLVSDULW\ RI XS\DLODIDLQUQBRSEREHYH WDFW
DPRXQW WR DQ LOOHJDO DWWHPSW WR VZHHS DZD\ GHF
VSHELILFDOO\ GHVLJQHG WR SURWHFW HPSOR\HHV LQ WK
FRUH LV RQH RI IXQGDPHQWDO IDLUQHVV

7RO0LQJ DQG (VWROSHADEDWHXRGHU WKW R IDFOMV FIDX® H YHRS|
DFWLIR@G SUHWHXIW HDVWIQRQW D 5XOH TXHVWLRQ

7KH "HIHQGDQWYV DJDLQ VHHN WR VZHHS DVLGH DSSOL!
WKH 30DLQWLIIfY DVVHUWLRQ RI HTXLWDH\W B PMRKQWN\ WV R QOG,

DGPLVVLRQ WKDW DQ\ RWKHUZLVH DSSOLFDEOH VWDWXWH
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'REXPHQW SDJH @ +RZHYHU LW LV IXQGDPHQWDO X(
SBURFHGXUH WKDW D SDUW\ PD\ DVVHAUWKIRXMR @ VIENWRKIKED WHF O D |
5 &LY 3 G/LNHZLYHOLHI XQGHU WKH '"HFODUDWRU\ -XGJPHQW
OHDVW FRPSURPLVHG E\ WKH SRWHQWLDO DYDLODELOLW\ R

DFWLRQ ZKHWKHU LQFRONIKW HQQ WEIRW IDRRQV

'HIHQGDQW VHHND WRIJBODZLVWLQFWLRQ EHWZHHQ HTXL
HTXLWDEOH HVWRSSHO :KHWKHU SUHFLVHO\ XVHG RU Q
LQWHUFKDQJHG LQ FDVH ODZ )HG 5 &LY 3 G VWDWHYV
FRQVWUXHG GRR DA X WWRL.GE 5XEH ORWLPQ@W QRW GHWHUPLQH:(
WHFKQLFDEOHMWARYH Y ,QWHUQDWLRQDO /DGLHV *DURHQOW R

QCGg LU FRQVLGWHQ QUVYHXH RQH LQYROYLQJ FRQVLGH
IDLUQHVV :DV WKH HPSOR\HH PLVOH®D ES$ GBHGVHKMSIORS O R \IRRW
HQJDJH LQ DFWLRQV ZKLFK FRQFHDOHG WKHOBDEWHHRI DFW
EHUERQMW  7KDW LV (;$&7/< WKH W\SH RI DFWLRQ XQGHUWDNM
7KH\ GHOLEHUDWHO\ PLVFODVVLILHG WKH 30DLQWLIIV L
QXPHURMXWDWXWRUUYFRHUEW®J WKHP LQWR VLJQLQJ XQFRQVFLF
DQG WKHQ IDLOLQJ WR SRVW WKH QRWLFHV WHDOLWKE WKL EH
NQRZLQJ IXO0 ZHOO WKDW WKH 30DLQWLIIV ZHUH 127 3LQGH
IUDXGXOHQW ®@BNULARYWDOJLD FRQWUDFWV FRXOG QRW
SLQGHSHQGHQW FREWUBFWRGUQWY GHOLEHUDWHO\ VHQW 3
WKH ULQJ WR ZUHVWOH ZKLOH LQMXUHG LQWHQWLRQDOO\ G

XQGHU YDULRXV VWDWXWKWY )PPUWLFKGHO®UFD\O DQG /HDYH $
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intentionally misclassifying them as “independent contractors” and thus depriving
them of the notices required by statute.

Statutes of limitations are subject to equitable tolling where necessary to
prevent unfairness to a plaintiff who is not at fault for her lateness in filing. See
Haekal v. Refco, Inc., 198 F.3d 37, 43 (2d Cir.1999). Situations where notices of
rights are required to be given by an employer, but are not, may specifically invoke
tolling principles. Veltri v. Building Service 32B-J Pension Fund, 393 F.3d 318 (2nd
Cir., 2004). “[E]quitable tolling...is invoked in cases where the plaintiff is ignorant
of his cause of action because of the defendant's fraudulent concealment Dil/iman
v. Combustion Engineering, Inc., 784 F.2d 57,60-61 (C.A.2 (Conn.), 1986). And
further in a Connecticut case:

“The doctrine of equitable tolling is accepted in our state and has been

applied by our courts to limitations in other statutes... ... When a

statute of limitations is tolled, it does not run and the time during

which the statute is tolled is considered, in effect, as not having
occurred. Therefore, if a statute in a particular case is tolled, it is as if

the statute commenced on a later date. . . . Gager v. Sanger, 95 Conn.

App. 632, 638, 897 A.2d 704, cert. denied, 280 Conn. 905, 907 A.2d 90

(2006)”. Wiele v. Board of Assessment Appeals of City of Bridgeport,

(AC 30639) (Conn. App. 3/2/12010) (Conn. App., 2010).

“There is ample authority that statutes of limitation are subject to equitable
modification; see Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, 501 U.S.
----, 111 S.Ct. 2773 2782, 115 L.Ed.2d 321 (1991); Morris v. Costa, 174 Conn. 592,
599, 392 A.2d 468 (1978)” Gallop v. Commercial Painting Co., Inc., 612 A.2d 826, 42
Conn.Supp. 187 (Conn. Super., 1992). It is especially inappropriate to dismiss a

case where the application of tolling/estoppel has been invoked by a Plaintiff:

“Generally, the applicability of equitable tolling depends on matters
outside the pleadings, so it is rarely appropriate to grant a Rule

41
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12(b)(6) motion to dismiss (where review is limited to the complaint) if

equitable tolling is at issue.”; Reiser v. Residential Funding Corp., 380

F.3d 1027, 1030 (7th Cir.2004).” Drennen v. PNC Bank Nat'l Ass'n (Inre

Cmty. Bank of Northern Virginia), 622 F.3d 275 (3rd Cir., 2010).

The ’releases” are ineffectual since having been procured by fraud and
coercion. The Defendants have long been aware of the serious consequences of
the physical abuse suffered by the Plaintiffs at the hands of the WWE under the
direction and control of VKM and his minions. The problem for them was: what
could be done? Given the serious nature of the Plaintiffs injuries and the likelihood
that as the knowledge of the effects of repeated head trauma leaked into the public
domain. Far from constituting a “general release” as touted by the Defendants, the
Nostalgia Contracts are an integral part of their continuing scheme to defraud and
silence the Plaintiffs. See Complaint Document #1, paragraphs 423-429.

The method utilized by the Defendants was disarmingly simple — offer an
allegedly new contract through which a sum of money was paid so that the fans
could once again adore an old personality. Tucked within the numerous pages of
the “Nostalgia agreement” was a gratuitous “general release”. For what purpose
is a “general release” of all prior actions needed for parties that the statute of
limitations has allegedly passed, who have had no dealings for years (allegedly).
No purpose. After being mailed to the Plaintiffs, the “nostalgia” agreements would
be followed up with calls, soliciting their signatures.

For example, please See Exhibit E to Document#1, at page 252-5. In
paragraph 8 of said document there is set forth in BOLD print and all caps what

purports to be a “release” for all actions taken under that contract. However on the

next page in small print there is another purported “release” claimed by the WWE
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to apply to “any and all claims....liabilities ..whether now known or unknown..
.foreseen or unforeseen discovered or undiscovered”. The text of the document is
inherently misleading and utterly without rational purpose except to dupe any
wrestler that was not aware at the time the “nostalgia” contract was presented to
him/her that he/she was likely suffering from CTE. “Fraud in procuring a contract
can always be shown in defense to a suit upon it. Feltz v. Walker, 49 Conn. 93, 98.”
Fox v. Tabel, 66 Conn. 397, 34 A. 101 (Conn., 1895). In the very same manner, and
the very same reasons that the Booking Contracts are void (as argued elsewhere),
so are the Nostalgia Contracts. Their mailing and procurement are elements of the
RICO violations by the Defendants.

The Remainder of Plaintiffs’ Claims are substantive and supported by fact.

WWE argues its motion to dismiss in its sanctions motion and these
arguments are not appropriate for this procedural vessel. Capuano v. Island
Computer Prods., 2006 U.S. Dist. LEXIS 67786, at *6-7 (D. Conn. Sept. 20, 2006)
(noting the policy to avoid wasteful, unnecessary satellite litigation except where a
need actually exists within the confines of the Rules). The claims Plaintiffs allege
stand on the numerous facts presented throughout their substantive pleadings,
and WWE'’s routine use of sanctions motions to waste this Court and Plaintiffs’
significant time and expense should be reprimanded, its motion denied, and costs
and fees imposed on WWE.
IV. CONCLUSION

WWE'’s failure to provide adequate notice of the purported sanctionable

conduct, its failure to substantiate its baseless accusations, and its improper use
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of Rule 11 necessitates denial of WWE’s motion. Therefore, Plaintiffs humbly

request the denial of WWE’s Motion for Sanctions, the striking of WWE’s abusive

statements, and the imposition of costs and fees.

Dated: December 7, 2016.
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Respectfully submitted,

Is!/ Konstantine W. Kyros
Konstantine W. Kyros, Esq.
Bar No. ct30132
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Anthony M. Norris, Esq.
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anorris@kyroslaw.com

S. James Boumil, Esq.
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Lowell, Massachusetts 01852
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SJBoumil@Boumil-Law.com

Brenden P. Leydon, Esq.
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Facsimile: 203-324-1407
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Erica C. Mirabella, Esq.
MIRABELLA LAW LLC
132 Boylston Street, 5th Floor
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R. Christopher Gilreath, Esq.
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Counsel for Plaintiffs.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CONNECTICUT

RUSS MCCULLOUGH, RYAN
SAKODA, and MATTHEW ROBERT
WIESE,

individually and on behalf of all
others similarly situated,

Plaintiffs, :  CIVIL ACTION NO.
: 3:15-cv-001074 (VLB)

V. Lead Case

WORLD WRESTLING
ENTERTAINMENT, INC.,

Defendant.

JOSEPH M. LAURINAITIS, ef al.,

Plaintiffs,

v ) CIVIL ACTION NO.
) : 3:16-CV-01209 (VLB)

WORLD WRESTLING Consolidated Case
ENTERTAINMENT, INC. et a/.,

Defendants.

DECLARATION OF ERICA C. MIRABELLA

Pursuant to 28 U.S.C. § 1746, |, Erica C. Mirabella, declare as follows under
penalty of perjury:

1. | am an attorney with Mirabella Law LLC and am counsel for Plaintiffs
Joseph M. Laurianitis, et. al. (“Plaintiffs”). | make this declaration on personal
knowledge and review of my files. | submit this declaration in support of Plaintiffs’
Opposition to Defendant World Wrestling Entertainment, Inc.’s (“WWE”) Motion for

Sanctions.
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2. August 19, 2016, | received an email from counsel for WWE with an
attachment listing purported “releases” which WWE contended preclude certain
Plaintiffs’ claims

3. On August 22, 2016, | was copied on an email from my co-counsel to
WWE’s counsel requesting unredacted copies of the referenced documents.

4, On August 22, 2016, | received an email from counsel for WWE
refusing Plaintiffs’ request.

5. On August 22, 2016, | attempted to verify the veracity of WWE’s
accusations regarding the alleged releases by emailing WWE’s counsel to reiterate
Plaintiff’s request for unredacted copies of the referenced documents. | noted that
Plaintiffs’ counsel had been unable to obtain copies of all of the referenced
document, and that it was unreasonable for WWE to rely upon specific provisions
in contracts it found favorable without providing complete and unredacted copies
of those contracts to Plaintiffs’ counsel upon request.

6. Shortly thereafter, on August 22, 2016, | received an email from
counsel for WWE again refusing Plaintiffs’ request for copies of these documents.

7. Defense Counsel has refused to engage in a Rule 26(f) Conference
which would have established a timeline for discovery and the transmission of the
unredacted documents.

Executed this 7t" day of December, 2016.

s/ Erica Mirabella
Erica Mirabella, Esq.

Page 2 of 2
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Revenue Ruling 69-225
Internal Revenue Service
1969-1 C.B. 256

26 CFR 31.3121(d)-1: Who are employees.
(Also Sections 3306, 3401; 31.3306(i)-1, 31.3401(c)-1.)

Wrestlers engaged by a wrestling enterprise on a contract basis for each match are not employees for purposes of the FICA,
FUTA, and withholding of income fax; S.S.T. 217 superseded.

Rev. Rul. 69-225 !
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! Prepared pursuant to Rev. Proc. 67-6, C.B. 1967-1, 576.
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The purpose of this Revenue Ruling is to update and restate, under the current statute and regulations, the
position set forth in S.S.T. 217, C.B. 1937-2, 398.

The question presented is whether wrestlers engaged by a wrestling enterprise are its employees for purposes of
the Federal Insurance Contributions Act, the Federal Unemployment Tax Act, and the Collection of Income Tax at
Source on Wages (chapters 21, 23, and 24, respectively, subtitle C, Internal Revenue Code of 1954).

The wrestlers are engaged on a contract basis for each match in which they wrestle. All contracts are in writing
on forms required by the State athletic commission and the rules and made a part of each contract.

Under the contract the wrestler agrees to enter into a wrestling match regulations adopted by that agency are to a
decision; not to exceed a certain maximum weight eight hours before the contest; to deposit a certain amount with
the enterprise guaranteeing his appearance and performance of the contract; to report for weighing and medical
examination in accordance with the rules and regulations of the State athletic commission; and to comply with all
other rules and regulations issued by the athletic commission. The wrestling enterprise agrees to pay the wrestlers a
certain sum or a certain percent of the gross receipts, less admissions taxes, compensation for ring officials, and
certain other expenses, and to provide a suitable place and proper facilities for staging the contest. If, in the
performance of the contract, the wrestler fouls his opponent during the contest in which he is engaged, whether
intentionally or unintentionally, he will not be entitled to receive the compensation contracted for or any part thereof,
it being agreed, however, that the wrestling enterprise will reimburse the wrestler for certain reasonable expenses
incurred by him in preparing to carry out the terms of the contract.

An individual is an employee for Federal employment tax purposes if he has the status of employee under the
usual common law rules applicable in determining the employer-employee relationship. Guides for determining that



Case 3:15-cv-01074-VLB Document 258-2 Filed 12/07/16 Page 3 of 3
status are found in three substantially similar sections of the Employment Tax Regulations: namely, sections
31.3121(d)-1(c), 31.3306(i)-1, and 31.3401(c)-1.

From the facts presented, it is apparent that the wrestling enterprise has no right to exercise direction or control
over the details of the work performed by the wrestler other than to see that he does not break the rules of the State
athletic commission, which are embodied in the contract or the other terms specifically set forth therein. Although
the wrestling enterprise supplies the place of work, under the circumstances of this case that fact is not of particular
importance. The wrestler is engaged in a distinct occupation or business of his own, is engaged only for a short
period of time, and is paid by the job.

Accordingly, it is held that the wrestlers engaged in performing services under the circumstances of this case are
not employees of the wrestling enterprise for purposes of the Federal Insurance Contributions Act, the Federal
Unemployment Tax Act, or the Collection of Income Tax at Source on Wages.

S.S.T. 217 is superseded, since the position set forth therein is restated under current law in this Revenue Ruling.
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